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UNDER THE CONSTITUTION OF THE COMMON- 
WEALTH OF AUSTRALIA. 


yw a division of governmental powers, into the three cat- 

egories of legislative, executive, and judicial, is definitely 
made by a written constitution, in the manner in which such a 
division of them is made by the Constitution of the United States, ° 
and by the Constitution of the Commonwealth of Australia, and 
the exercise of the powers embraced under each of those categories 
is explicitly vested in a distinct and separate governmental organ, 
as is done by each of the above-named constitutions, the three 
separate organs so created are usually declared by jurists and 
writers on constitutional law to be co-ordinate in authority within 
their respective spheres. Both of the above-named constitutions 
establish a federal system of government of the same distinctive 
type, in respect of the distribution of legislative powers between 
the federal legislature and the legislatures of the several states; 
and neither of them explicitly assigns any supremacy or predom- 
inance to any one of the three separate organs of government 
which each of them has created. But Professor Dicey, in his 
book, “The Law of the Constitution,” says: “ Federalism, lastly, 
means legalism —the predominancy of the judiciary in the con- 
stitution — the prevalence of a spirit of legality among the people”? 
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And he proceeds to add, with reference to the United States, “no 
separate legislature throughout the land is more than a subordinate 
law-making body, capable in strictness of enacting nothing but 
by-laws; the powers of the executive are again limited by the con- 
stitution; the interpreters of the constitution are the judges. The 
Bench, therefore, can and must determine the limits of the authority 
both of the government and of the legislature; its decision is with- 
out appeal; the consequence follows that the Bench of Judges is 
not only the guardian, but also the master of the constitution.” 

This language of Professor Dicey’s may be taken as a substan- 
tially correct description of the position conceded to the federal 
judiciary in the United States by all competent exponents of 
American constitutional law at the present time. But it is well 
known that during the first three or four decades after the adoption 
of the Constitution, the supremacy which Professor Dicey ascribes 
as a necessary attribute to the judiciary in a federal system of 
government was emphatically denied to the judiciary in the United 
States by several able American jurists, who asserted that the 
power to declare an Act of Congress invalid, because contrary to 
the Constitution, was not inherent in the judicial department of the 
government, and that nothing short of an express grant of such a 
power by the Constitution could justify any attempt to exercise it. 
The first case in which an Act of Congress was declared invalid by 
the Supreme Court of the United States was the well known case 
of Marbury v. Madison,! which was decided in the year 1803. In 
referring to the judgment pronounced by Chief Justice Marshall in 
this famous case, the late Professor Thayer, in his admirable bio- 
graphical monograph on Marshall, says: 


“The reasoning is mainly that of Hamilton in his short essay of a few 
years before in the Federalist. The short and dry treatment of the subject, 
as being one of no real difficulty, is in sharp contrast with the protracted 
reasoning of McCulloch v. Maryland,? Cohens v. Virginia,’ and other great 
cases ; and this treatment is much to be regretted. Absolutely settled as 
the doctrine is to-day, and sound as it is, when regarded as a doctrine for 
the descendants of British colonists, there are grave and far-reaching con- 
siderations — such too as affect to-day the proper administration of this ex- 
tremely important power —which are not touched by Marshall, and which 
must have commanded his attention if the subject had been deeply consid- 
ered and fully expounded according to his later method. His reasoning 


1 1 Cranch 137. 2 4 Wheat. 316. 8 6 Wheat. 264. 
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does not answer the difficulties that troubled Swift, afterwards Chief Justice 
of Connecticut, and Gibson, afterwards Chief Justice of Pennsylvania, and 
many other strong, learned, and thoughtful men ; not to mention Jefferson’s 
familiar and often ill-digested objections. It assumes as an essential feature 
of a written constitution what does not exist in any one of the written con- 
stitutions of Europe. It does not remark the grave distinction between the 
power of disregarding the act of a co-ordinate department, and the action of 
a federal court in dealing thus with the legislation of the local states ; a dis- 
tinction important in itself, and observed under the written constitutions of 
Europe, which, as I have said, allow this power in the last sort of case, 
while denying it in the other. . . . So far as any necessary conclusion is 
concerned, it might fairly have been said with us, as it is said in Europe, 
that the real question in all these cases is not whether the act is constitu- 
tional, but whether its constitutionality can properly be brought in question 
before a given tribunal. Could Marshall have had to deal with this great 
question, in answer to Chief Justice Gibson’s powerful opinion in Eakin v. 
Raub,! in 1825, instead of deciding it without being helped or hindered by 
any adverse argument at all, as he did, we should have had a far higher ex- 
hibition of his powers than the case now affords.” 


The substance of Chief Justice Gibson’s dissenting opinion in 
Eakin v. Raub is contained in the following extracts from it: 


“T begin, then, by observing that in this country the powers of the judi- 
ciary are divisible into those that are political and those that are purely 
civil. Every power by which one organ of the government is enabled to 
control another, or to exert influence over its acts, is a political power. 
The political powers of the judiciary are derived from certain peculiar pro- 
visions in the Constitution of the United States, of which hereafter; and 
they are’ derived by direct grant from the common fountain of all political 
power. On the other hand, its civil are its ordinary and appropriate powers ; 
being part of its essence, and existing independently of any supposed grant 
in the constitution. But where the government exists by virtue of a written 
constitution, the judiciary does. not necessarily derive, from that circum- 
stance, any other than its ordinary and appropriate powers. Our judiciary 
is constructed on the principles of the common law, which enters so essen- 
tially into the composition of our social institutions as to be inseparable 
from them, and to be, in fact, the basis of the whole scheme of our civil 
and political liberty. In adopting any organ or instrument of the common 
law, we take it with just such powers and capacities as were incident to it at 
the common law, except where these are expressly, or by necessary impli- 
cation, abridged or enlarged in the act of adoption ; and that such act is 
a written instrument cannot vary its consequences or construction. . . . 


_ 1 12 Serg. & Rawle 330. 
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Now what are the powers of the judiciary at common law? They are those 
that necessarily arise out of its immediate business ; and they are, therefore, 
commensurable only with the administration of distributive justice without 
extending to anything of a political cast whatever. . . . The constitution 
of Pennsylvania contains no express grant of political powers to the judi- 
ciary. But to establish a grant by implication the constitution is said to be 
a law of superior obligation ; and, consequently, that if it were to come into 
collision with an act of the legislature, the latter would have to give way. 
This is conceded. But it is a fallacy to suppose that they come into col- 
lision before the judiciary. . . . The constitution and the right of the 
legislature to pass the act may be in collision. But is that a legitimate sub- 
ject for judicial determination? If it be, the judiciary must be a peculiar 
organ to revise the proceedings of the legislature, and to correct its mis- 
takes ; and in what part of the constitution are we to look for this proud 
pre-eminence? . . . It is the business of the judiciary to interpret the laws, 
not to scan the authority of the law giver ; and without the latter, it cannot 
take cognizance of a collision between a law and the constitution. So that 
to affirm that the judiciary has a right to judge of the existence of such a 
collision, is to take for granted the very thing to be proved. . . . Now, as 
the judiciary is not constituted for that purpose, it must derive whatever 
authority of the sort it may possess from the reasonableness and fitness of 
the thing. But, in theory, all the organs of the government are of equal 
capacity ; or, if not equal, each must be supposed to have superior capacity 
only for those things which peculiarly belong to it ; and as legislation pecu- 
liarly involves the consideration of those limitations which are put on the 
law-making power, and the interpretation of the laws, when made, involves 
only the construction of the laws themselves, it follows that the construction 
of the constitution in this particular belongs to the legislature, which ought, 
therefore, to be taken to have superior capacity to judge of the constitution- 
ality of its own acts. But suppose all to be of equal capacity in every re- 
spect, why should one exercise a controlling power over the rest? That 
the judiciary is of superior rank has never been pretended, although it has 
been said to be co-ordinate. It is not easy, however, to comprehend how 
the power which gives the law to all the rest can be of no more than equal 
rank with one which receives it, and is answerable to the former for the 
observance of its statutes. ¥ Legislation is essentially an act of sovereign 
power ; but the execution of the laws by instruments that are governed by 
prescribed rules, and exercise no power of volition, is essentially otherwise. 
The very definition of law, which is said to be ‘a rule of civil conduct pre- 
scribed by the supreme power of the state,’ shows the intrinsic superiority of 
the legislature. It may be said that the power of the legislature also is 
limited by prescribed rules. It isso. But it is nevertheless the power of 
the people, and sovereign so far as it extends. It cannot be said that the 
judiciary is co-ordinate merely because it is established by the constitution. 
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If that were sufficient, sheriffs, registers of wills, and recorders of deeds, 
would be so too. [That is, under the constitution of Pennsylvania.] 
Within the pale of their authority the acts of these officers will have the 
power of the people for their support ; but no one will pretend they are of 
equal dignity with the acts of the legislature. Inequality of rank arises not 
from the manner in which the organ has been constituted, but from its 
essence and the nature of its functions ; and the legislative organ is superior 
to every other, inasmuch as the power to will and command is essentially 
superior to the power to act and to obey. It does not follow, then, that 
every organ created by special provision in the constitution is of equal 
rank. Both the executive, strictly as such, and the judiciary, are subordi- 
nate ; and an act of superior power ought, one would think, to rest on some- 
thing more solid than implication.” 


When the foregoing opinion was cited before its author, twenty 
years after its delivery (1845), he said to the counsel who cited it: 


“‘T have changed my opinion for two reasons. The late convention by 
their silence sanctioned the pretensions of the courts to deal freely with the 
acts of the legislature ; and from experience of the necessity of the case.” ! 


The second reason given by Chief Justice Gibson for changing 
his opinion is a concise but pregnant and effectual reply to his 
elaborate argument on the opposite side twenty years earlier. If 
a written constitution, which imposes limits on the powers of all 
the organs of government which derive their existence from 
its provisions, is to be preserved in its integrity, as a fundamental 
law controlling the action of the governmental organs which it has 
created, there must be power lodged somewhere to restrain any 
infringement of it by any one of those organs, as soon as any person 
who is entitled to the benefit of its provisions chooses to seek 
redress for any detriment he has suffered by such an infringement 
of it. A written law for the yiolation of which there does not 
exist a positive and certain method of redress available to any 
person who is damnified by a violation of it, is a nullity, or is, at 
the most, only a precept of conduct which those to whom it is ad- 
dressed may follow or disregard as they think fit; and if infringe- 
ments of a written constitution by the legislature are to remain 
without correction or redress, until the legislature retraces its 
steps, the constitution ceases for an indefinite period of time to 
exist in its original integrity; and the particular provision of 
it which has been violated is, during the same indefinite period 


1 Norris v. Clymer, 2 Pa. St. 277, 281. 
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of time, practically repealed. If this result of an infringement of 
a written constitution by the legislature is to be avoided, there 
must be a tribunal to which an immediate appeal for redress can 
be made by any person who is damnified by the action of the leg- 
islature; and the tribunal which affords redress in such case neces- 
sarily exercises judicial power, because it declares what is and 
what is not law, and applies what it declares to be law to the facts 
submitted to its investigation. In searching for a tribunal which 
may be prima facie supposed to have authority under the consti- | 
tution to afford redress in such a case, the person seeking the 
redress will naturally and inevitably select the judiciary, because 
it is explicitly invested by the constitution with judicial power ; and" 
his appeal to the judiciary for redress cannot be refused without 
an assertion of the proposition that the redress he claims is not 
within the ambit of the judicial power. Chief Justice Gibson 
attempted to support that proposition by the argument that to 
declare an act of the legislature invalid was an exercise of political 
and not judicial power, and that the judiciary could not exercise 
any political function by virtue of the powers inherent in it under 
the common law. Let us examine this argument. 

If it be conceded that to declare an act of the legislature invalid 
is a political and not a judicial function, it may, nevertheless, be a 
function which the judiciary may find it necessary to perform in 
particular,cases, as inseparable from a full and adequate perform- 
ance of its truly judicial functions. The decisions of the judi- 
ciary in such cases are political only in their consequences, and 
not in their primary and intrinsic character as declarations of the 
contents of the law. And if a court performs a political func- 
tion when it declares an act of the legislature invalid, because 
unauthorized by the constitution, it also performs a political func- 
tion when it declares that an act of the executive department of the 
government invalid for the same reason; and this has frequently 
been done by the courts of common law in England in regard 
to acts of the Crown, in whom all executive power is: primarily 
vested by the unwritten constitution of that country. Examples 
of the exercise of this function by the courts of common law in 
England are found in the Case of Proclamations in the year 1610,} 
the Bankers’ Lease in 1690,? Wilkes v. Wood in 1763,8 and Leach 
v. Money in 1765.4 But under the unwritten constitution of Eng- 


1 12 Coke’s Reports 74. 2 1 Freeman 331. 
§ 19 State Trials 1153. * 3 Burrows 1692. 
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land the Crown is not only the primary depositary of all executive 
power. It is also invested with large legislative powers in regard 
to colonies and dependencies acquired by conquest or treaty; and 
the English courts of common law have repeatedly declared the 
limits of those powers, and have in several cases declared an 
attempted act of legislation by the Crown, or by its local repre- 
sentative, to be invalid. The leading case on this subject is Camp- 
bell v. Hall! In that case the Court of King’s Bench pronounced 
a proclamation of the King which purported to levy duties on ex- 
ports from the Island of Granada to be void, because the Crown 
had by a previous proclamation delegated its legislative power in 
the island to a local assembly. In the later case of Cameron v.. 
Kyte,? the Judicial Committee of the Privy Council declared invalid 
an attempted exercise of legislative power by the Governor of the 
Colony of Berbice in the name of the Crown. 

In referring to the cases in the reign of James I., in which the 
Court of King’s Bench, under the presidency of Chief Justice Coke, 
decided political and constitutional questions, the late Professor 
Gardiner observes in his History of England: ® 


“ Bacon’s dislike of admitting the judges to be the supreme arbiters on 
political questions arose originally from his profound conviction that such 
questions could only be properly treated of by those who were possessed of 
political knowledge and experience. He felt, truly enough, that the most 
intimate acquaintance with statutes and precedents was insufficient to 
enable a man to decide upon state affairs ; and if he had ever been inclined 
to forget it, the example of Coke was constantly before his eyes as a proof 
that no amount of legal knowledge will ever constitute a statesman. Nor 
was this a consideration of small importance. As the relations between 
James and his Parliament then stood, the judge who decided upon the law 
which assigned limits to each could not avoid usurping the functions of a 
statesman. He not only declared how far the existing law applied to the 
facts of the case, but fixed the constitution of the country for the future. 
It was true that theoretically the decisions of the judges were liable at any 
time to be reversed by Act of Parliament ; but the day was far distant when 
it would be possible to obtain the joint assent of the Crown and the Parlia- 
ment to any act affecting the powers of either. For the present, the judges, 
if they succeeded in maintaining their independence, would have in their 
hands the supreme control over the Constitution. They would be able, 
without rendering account to any one, to restrain or extend the powers of 


1 1 Cowper 204. 2 3 Knapp, P. C. C. 332. 
8 Vol. 2, p. 261. 
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the Crown for an indefinite period. In 1606 they had, by a decision from 
the bench, assigned to the King the right of levying Impositions, which, in 
spite of all opposition, he retained for no less than thirty-five years. If it 
pleased them, they might deprive him, in the same way, of rights which 
he considered to be essential to his government.” 


It would be difficult to suggest a supremacy of the judiciary 
under any system of government more emphatic in its character 
than that which is described in the foregoing extract; and the 
political character and consequences of the power exercised by 
the judges of the courts of common law in England at the time to 
which the writer of it refers are beyond all dispute. The same 
historian then proceeds to describe the position occupied by the 
judiciary in England since the time when Parliament acquired 
supreme control of the government of the country, and in that 
connection he observes : 


“The victory of the Parliament has, indeed, thrown the supreme political 
power into other hands than those in which Bacon would have placed it ; 
but it is not one of the least happy results of that victory that it has now 
become possible to exercise a control over the judges without sacrificing 
their independence. It is Parliament which decides what the Constitution 
shall be, and having this power in its hands, it is by no means inclined to 
interfere with the judges in declaring, in the exercise of the proper duties of 
their office, what the Constitution is at any given moment.” 


The description here given of the position occupied by the 
courts of law in England, with the consent of Parliament at the 
present time, in relation to questions of constitutional law, is equally 
applicable to the judiciary in the United States, and to the judi- 
ciary in the Commonwealth of Australia, under the constitution 
from which it in each case derives its existence. When the courts 
in England declare any executive or legislative act of the Crown 
to be illegal at common law, and not authorized by any statute, 
they declare that the Constitution does not empower the Crown to 
do it. In like manner when the judiciary in the United States, or 
in Australia, pronounces an Act of Congress, or an Act of Parlia- 
ment of the Commonwealth, to be invalid, it declares that the 
constitution from which Congress, or the Parliament of the Com- 
monwealth, derives its existence does not authorize the attempted 
exercise of legislative power. But in each of the above mentioned 
cases, whether in England, or in the United States, or in Australia, 
the judges declare what the constitution says, only, as Gardiner 
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has phrased it, “in the exercise of the proper duties of their office,” 
or, in other words, only in connection with or incidental to the 
adequate performance of judicial functions. 

One of the most pertinent illustrations of a declaration by an 
English court of the limited extent of a particular power inherent 
in a political body under the British Constitution is the famous 
case of Stockdale v. Hansard. Inthe opening part of his judgment 
in that case, Lord Denman, C. J., said, in reference to the first 
plea of the defendant, that it contained a proposition “ wholly un- 
tenable and abhorrent to the first principles of the Constitution of 
England.” And the judgment of Coleridge, J., in the same case 
contains numerous references to the limitations placed by the 
British Constitution upon the powers vested by it in the separate 
governmental bodies which exist under it. The court decided in 
that case that the House of Commons, by ordering a report to 
be printed could not, under the then existing law, legalize the pub- 
lication of libellous matter. That declaration of the limitation 
imposed by the Constitution upon the inherent powers of the 
House of Commons was made by the court in the exercise of a 
purely judicial function in relation to a claim for damages made by 
one private person against another private person. The House of 
Commons is not in itself the legislative organ of government under 
the British Constitution, but it is a co-ordinate branch of the su- 
preme legislative organ of the Constitution; and it seems impos- 
sible to suggest any reason why the judgment in Stockdale 7. 
Hansard should not have been the same as it was, if the House of 
Commons had been the sole legislative Chamber possessing 
original legislative power in the British Empire, so long as assent 
and publication by the Crown were necessary to the validity of an 
alleged law. 

In the two later cases of Bradlaugh v. Erskine? and Bradlaugh v. 
Gosset,? the Court of Queen’s Bench decided that the House of 
Commons is not subject to the control of the law courts in matters 
relating to its own internal procedure, and that what is said and 
done within its walls cannot be inquired into elsewhere. This is 
also a declaration of a portion of the law of the British Constitution 
relating to the House of Commons, and it was made in the exercise 
of the purely judicial function of deciding upon the validity of 


& 2 47 L. T. Rep. 618. 
L. R. 12 Q. B. D. 271. 


j 
4 
j 
j 
| 
1 
} 


10 HARVARD LAW REVIEW. 


a demurrer in an action for damages for an assault upon the 
plaintiff. 

It therefore appears that there is not any solid foundation for 
the assertion that the judicial power exercisable by the courts in 
England under the common law does not include any jurisdiction 
to decide questions which may require for their determination a 
declaration of the limits or extent of the powers possessed by 
a political body under the Constitution. And if there is not any 
solid foundation for that assertion, the argument founded upon it, 
that the judiciary under a written constitution cannot, without a 
specific grant of power for that purpose, exercise a jurisdiction 
which is political in its character or consequences, is found to be 
without the historical support which the assertion was supposed to 
give to it. 

The essential and ultimate question involved in the controversy 
about the competence of the judiciary under a written constitution 
to declare invalid an act of the legislature is, what is the essential 
nature of judicial power? The distinction between legislative 
and judicial power was concisely and clearly expressed by the 
Earl of Chatham in his speech on the expulsion of Wilkes from 
the House of Commons, when he said ‘‘ legem facere and legem 
dicere are powers clearly distinguishable from each other in 
the nature of things.” It has always been the distinctive and 
characteristic function of the judge, in every community in which 
the distinction between judicial and executive and legislative func- 
tions has been recognized in the structure of the government, to 
declare what the law is in reference to any particular set of facts 
submitted to him for investigation as a basis of any alleged legal 
right or liability. The power which is vested in the judge to 
enable him to perform this function necessarily includes the power 
to declare that a particular law alleged by a litigant to be 
applicable to a particular set of facts is not applicable to them. 
It also necessarily includes the power to declare that an alleged law 
which a litigant asserts to be applicable to his case does not exist, 
if in fact there is not any such law in existence. This is the par- 
ticular form of the exercise of judicial power which is performed 
by the judiciary under a written constitution when it declares an 
alleged law to be invalid because beyond the competency of the 
legislative body that has attempted to enact it. That such an 
alleged law is invalid, so long as the constitution which it infringes 
is recognized as a law of superior obligation, has never been 
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denied by those who have disputed the competency of the judi- 
ciary to declare its invalidity; but they have argued that without a 
specific grant of power to the judiciary to determine the question 
of the validity of an alleged law, it is determinable by that author- 
ity alone by which the constitution was established. The tribunal 
which those who deny the competency of the judiciary assert to be 
the only one which has authority to declare such an alleged law 
invalid, is composed of the persons who elect the members of the 
legislature, and its decision, in any case in which an appeal was 
made to it, would be pronounced and recorded by the legislature 
by a repeal of the invalid law. But neither the composition of 
the tribunal appointed to determine a particular question, nor. 
the mode of procedure adopted by it, can alter the essential 
nature of the question to be determined; and a declaration by any 
tribunal, whatever may be its composition or procedure, that an 
alleged law is invalid, because enacted in contravention of a supe- 
rior law, is an exercise of judicial power, because it is an authori- 
tative declaration of the contents of the superior law. If it be 
argued that a repeal of an unconstitutional law by the legislature 
itself in obedience to a mandate from the electors would not be an 
exercise of judicial power, because the repeal would not be made 
for the purpose of determining the legal rights or liabilities of par- 
ticular persons in relation to a particular set of facts which has 
previously arisen; the obvious reply is that it is almost impossible 
to suppose that the electors would be stirred to demand the repeal 
of an unconstitutional act of the legislature under which no question 
of the legal rights or liabilities of some or all of the electors under 
the constitution had arisen; and the only thing requftred to make 
the repeal of the invalid law an exercise of judicial power in the 
fullest sense of the word would be a provision in the act of repeal 
for extending appropriate redress to any persons who had been 
damnified by the repealed legislation. 

The Constitution of the United States provides that “the judi- 
cial power of the United States shall be vested in one Supreme 
Court, and in such inferior courts as the Congress may from time 
to time ordain and establish.” It also declares that “this Consti- 
tution and the laws of the United States made in pursuance thereof, 
and all treaties made or which shall be made under the authority 
of the United States shall be the supreme law of the land.” But 
if the power to declare that an alleged law of Congress is invalid 
when it has been enacted in contravention of the Constitution 
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of the United States has not been conferred upon the federal 
judiciary by the Constitution, then “the judicial power of the 
United States ” does not include the power to declare in particular 
cases a particular portion of “the supreme law of the land.” 
The Constitution enumerates the several classes of cases to which 
the judicial power of the United States shall extend, and, there- 
fore, by necessary implication, excludes all other classes of cases; 
but it does not give any restrictive definition of the judicial power 
of the United States which precludes the tribunals in which it is 
vested from declaring the whole of the law applicable to any case 
submitted to them. Nor does the Constitution impose any re- 
striction or limitation of any kind upon the extent of the relief or 
redress to be given by the tribunals in which the judicial power is 
vested in any case to which the power extends. But the denial of 
the competency of the federal judiciary to inquire into the validity 
of an Act of Congress involves the proposition that the Consti- 
tution supposes that cases might arise under it which would be 
within the jurisdiction of the Supreme Court, and which, therefore, 
might properly be submitted to that tribunal for adjudication, and 
at the same time would be exempt from the application of that 
part of “ the supreme law of the land” which is contained in the 
Constitution. 

The substance of most of the foregoing observations upon the 
nature of judicial power, and upon the consequences of a denial of 
the competency of the judiciary to inquire into the validity of an 
Act of Congress, is contained in Chief Justice Marshall’s judgment 
in Marbury v. Madison; and the reply which Chief Justice Gibson 
made to Marshall’s argument was as follows: 


“But it has been said to be emphatically the business of the judiciary to 
ascertain and pronounce what the law is ; and this necessarily involves a con- 
sideration of the Constitution. It does so; but how far? If the judiciary 
will inquire into anything beside the form of the enactment, where shall it 
stop? There must be some point of limitation ; for‘no one will pretend that 
a judge will be justified in calling for election returns, or scrutinizing the 
qualifications of those who composed the legislature.” 


This answer seems to have been made in a moment of forgetful- 
ness of the important distinction betwéen the intrinsic character 
of an accomplished act proceeding from a source having the neces- 
sary legal authority to perform it, and the procedure prescribed 
for accomplishing it. In regard to all questions relating to pro- 
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cedure and prescribed formalities, the maxim Omnia presumuntur 
rite et solemniter esse acta applies, whenever the evidence necessary 
to prove the fact of the performance of the act does not carry with 
it proof of a fatal omission or illegality in the performance of it. 
The legal presumption of validity may be rebutted in some cases; 
; ' but there are other cases in which it is irrebuttable, and in which 
the maxim above quoted is a statement of a definite and final con- 
clusion of law. It is a conclusive and irrebuttable presumption of 
a law that every final judgment of a competent court is correct in 
: both law and fact. Res judicata pro veritate habetur. In the case 
Rex v. Carlile. Lord Tenterden, C. J., said: “ The authorities are 
clear that a party cannot be received to aver as error in fact a. 
matter contrary to the record....A record imports such 
absolute verity that no person against whom it is admissible shall 
be allowed to aver against it.” The original copy of an Act of 
the British Parliament, or of an Act of the Parliament of the Com- 
monwealth of Australia, which bears the signature of the Crown, 
or of the Governor-General of the Commonwealth, as the case . 
may be, and the original copy of an Act of Congress which has 
received the signature of the President, or which is certified in the 
prescribed manner to have been passed over his veto, are all in the 
same position as a record of a final judgment of a court of last 
resort, so far as the presumption of the legality of the procedure 
by which each of them came into existence is involved. But in 
o the matter of the presumption in favor of the legality of their 
contents, an Act of Congress and an Act of the Parliament of the 
Commonwealth of Australia are not in the same position as that 
of an Act of the British Parliament. In the case of an Act of the 
British Parliament no inquiry into the legality of its contents is 
possible because there is not any higher law which it can infringe. 
But in the case of an Act of Congress, or of an Act of the Par- 
| liament of the Commonwealth of Australia, there is a higher law 
to which it must conform, and the presumption of the legality of 
its contents is, therefore, rebuttable before whatever tribunal has 
authority to inquire into the legality of them. 
. 7 When Chief Justice Gibson announced that he had changed his 
opinion “ from experience of the necessity of the case,” he doubtless 
realized that the only alternative to the supremacy of the judiciary 
under a federal system of government was the supremacy of the leg- 
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islature, and that the supremacy of the legislature meant the emas- 
culation of the Constitution. In his dissenting opinion in Eakin v. 
Raub, he had conceded a superiority of rank to the legislature, 
and had declared that “both the executive, strictly as such, and 
the judiciary are subordinate.” This assertion is clearly correct 
so far as it means that the executive and the judiciary are under 
a legal obligation to execute and administer all valid acts of the 
legislature. But this fact demonstrates the necessity of the 
supremacy of the judiciary as the organ for interpreting a written 
constitution, because, as Bagehot has well said, ‘A legislative 
chamber is greedy and covetous [of governmental power]; it ac- 
quires as much, it concedes as little as possible.” Under succes- 
sive encroachments by the legislature the stability of a written 
constitution would be reduced to a shadow, and the contents of it 
would be changed with every interpretation the legislature might 
think fit to put upon it in favor of its own power under it. In 
countries which have a unitary form of government under a written 
constitution, like France and Belgium, the effects of infringements 
of the constitution by the legislature are not so serious, because 
the legislature in such countries possesses all the primary legisla- 
tive power exercisable under the constitution, and the limitations 
imposed upon the legislature by the constitution are mostly of 
such a character that public opinion and sentiment may be safely 
relied upon to protest quickly against any violation of them. In 
Switzerland the provisions made by the constitution for the use 
of the referendum, and the frequent resort made to it, provide a 
protection against such successive infringements of the constitu- 
tion by the federal legislature as would radically change the char- 
acter of it; but they do not provide that immediate channel of 
redress which the judiciary in America and in Australia provides 
for every citizen whose personal or proprietary rights are invaded 
by unconstitutional legislation. 

In the Commonwealth of Australia the question of the compe- 
tency of the judiciary to inquire into the validity of an Act of the 
Parliament of the Commonwealth was directly submitted to the 
Supreme Court of the state of Victoria, in the first year of 
the existence of the Commonwealth, in the case of Kingston v. 
Gadd.! This case arose under the Commonwealth Customs Act, 
1901, and was heard and determined by the court in the exercise 


1 27 Vict. L. R. 417. 
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of the federal jurisdiction conferred by that act upon the supreme 

courts of all the states for a limited period in respect of questions 

arising under it. The defendant alleged that the section of the 

Commonwealth Customs Act under which he had been made to 

pay a penalty for a breach of it was ultra vires the powers of the 

Parliament of the Commonwealth under the Constitution of 
the Commonwealth, and was, therefore, invalid. The counsel 

for the plaintiff had contended that when there was not any ques- 

tion of a conflict of legislation between a state and the Common- 

wealth, or any question of encroachment by the Parliament of the 

Commonwealth upon the legislative domain of the states, the 

courts will not inquire into the validity of an act of the Parliament. 
of the Commonwealth duly passed and assented to by the Governor- 

General, and not disallowed by the Crown within the statutory 
time allowed for that purpose. The court rejected this contention 

and based its decision on the fifth introductory section of the 

Commonwealth of Australia Constitution Act, which declares that 
“This Act, and all laws made by the Parliament of the Common- 

wealth under the Constitution shall be binding on the courts, 

judges, and people of every State, and of every part of the Com- 

monwealth, notwithstanding anything in the laws of any State; 

and the laws of the Commonwealth shall be in force on all British 

ships, the Queen’s ships of war excepted, whose first port of clear- 

ance and whose port of destination are in the Commonwealth.” 

The court was composed of three judges, each of whom read a 
written judgment. Mr. Justice Williams said: 


“ The words ‘and all laws made by the Parliament of the Commonwealth 
under the Constitution’ mean ‘in pursuance of the Constitution.’ If they 
are not so made they are not binding on this Court, and it is, therefore, our 
duty to inquire and ascertain whether the actions to which we have been 
referred, and under which the penalties in this action are sought to be 
enforced, and in so far as they relate to the specific offences charged, con- 
stitute legislation which the Parliament of the Commonwealth has power to 
impose under or in pursuance of the Constitution.” 


Mr. Justice Holroyd said : 


“ At the recent hearing of this action a proposition was advanced by 
counsel for the plaintiff, which, if I rightly understand it, I hope will not 
find acceptance with any judge. It is this, that if the Parliament of the 
Commonwealth makes a law which does not encroach upon the legislative 
power of any state, no court or judge in any state has the right to declare 
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that such law was one which the Parliament of the Commonwealth was not 
authorized by the Constitution to make, or even the right to inquire into the 
validity of any such law. In my opinion that is not the true construction of 
Section 5 of the Commonwealth Constitution Act. It is by that section 
enacted that the Commonwealth Constitution Act itself and all laws made by 
the Parliament of the Commonwealth under the Constitution shall be binding 
on the courts, judges, and people of every state and of every part of the 
Commonwealth, notwithstanding anything in the laws of any state. Zxpressio 
unius exclusio alterius. All laws made by the Commonwealth but not made 
under the Constitution — that is, not made by virtue of the powers conferred 
upon the Commonwealth by its Constitution — are not binding upon the 
courts, judges, or people of any state, and ought to be rejected by the 
courts and judges of every state as invalid whenever any question arises 
as to their validity.” 


Mr. Justice Hood said: 


“The legislative powers of the Commonwealth Parliament are delegated 
powers bestowed by the paramount authority, the Parliament of Great 
Britain. That being so, it seems to me that the authorities quoted in 
respect to the duties of English courts with regard to English legislation 
cannot be applied in their full extent in the relations of this Court to the 
Federal Parliament. A distinction exists which it may not be easy to define, 
but which is none the less substantial, because the delegated authority must 
be exercised within the prescribed limits and over the prescribed subjects. 
The Courts, therefore, before enforcing Commonwealth law ought to in- 
vestigate and determine whether or not that law is in substance one which 
there is jurisdiction to make.” 


These extracts from the judgments of the three judges who com- 
posed the court, illustrate their unanimity in the opinion that “ the 
judicial power of the Commonwealth,” which is vested by Section 
71 of the Constitution of the Commonwealth in the courts therein 
mentioned, is not restricted in its exercise by the political con- 
sequences of any judgment which any of those courts may pro- 
nounce in any case in which an interpretation of the Constitution 
of the Commonwealth is involved. It will also be observed that the 
extract from the judgment of Mr. Justice Holroyd contains an 
argument which finds, in the fifth introductory section of the Act 
of the Imperial Parliament which establishes the Constitution of 
the Commonwealth, the specific authority which Chief Justice 
Gibson at one time supposed to be necessary to enable the judici- 
ary under a written constitution to reject an alleged law which had 
been enacted by the legislature in contravention of the Constitu- 
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tion. If the maxim expressio unius exclusio alterius supplies a 
correct and safe rule of construction for the interpretation of the 
section of the Commonwealth of Australia Constitution Act to 
which Mr. Justice Holroyd applied it, in the case above mentioned, 
it must be equally applicable to the second section of Article 6 of 
the Constitution of the United States. The language of each of 
the two sections is almost identical with that of the other, 
with the addition of the words “shall be the supreme law of the 
land” in the Constitution of the United States. The additional 
words do not make the maxim less applicable to the construction 
of the section in which they are found; and if the section can be 
properly read as declaring that any Act of Congress enacted in 
contravention of any provision of the Constitution shall not be 
binding on the courts or judges of any states, the whole contro- 
versy about the competency of the judiciary to reject any such 
Act of Congress as void is settled by a direct provision of the 
Constitution in reference to the matter. 

In his biography of Chief Justice Marshall, the late Professor 
Thayer refers to the position of a President who finds himself in 
the situation in which President Johnson found himself when the 
Reconstruction Acts which he had vetoed because he believed 
them to be unconstitutional were enacted by Congress over his 
veto; and he asks upon what ground should a President in such a 
position execute an Act of Congress which he believes to be con- 
trary to the Constitution he has taken an oath to support? He 
also refers to the position of the House of Representatives when 
it is required to vote the money necessary to carry out a treaty 
which it believes to be unconstitutional. And he asks in refer- 
ence to both cases, “Is the situation necessarily different when a 
court is asked to enforce a legislative act?” The situation is not 
necessarily different if the court is not clothed with a power to 
review an Act of Congress which is not conferred on any other 
organ of the government. But if the court is clothed with such a 
power, the situation is not parallel to that of a President who 
believes an Act of Congress to be unconstitutional. Ifa President 
could rightfully refuse to execute an Act of Congress which he 
believed to be unconstitutional, there does not appear to be any 
reason why any subordinate officer of the government, who has 
taken an oath to support the Constitution could not rightfully do 
likewise. But in any such case in which a subordinate officer re- 


fused to perform a duty imposed upon him by an Act of Congress, 
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an appeal could be made to the courts to compel him to perform it. 
If the court agreed with the opinion of the recalcitrant officer and 
declared the act to be unconstitutional, the court would neverthe- 
less exercise a power not vested in the officer, that is to say, the 
power of determining whether he had been guilty of a breach of 
law. But the officer had previously attempted to determine that 
question for himself when he decided not to obey the act. He 
had therefore attempted to exercise a power not vested in him; and 
a President does the same thing if he refuses to execute an Act of 
Congress which he believes to be unconstitutional, but which has 
not been declared to be invalid by the judiciary. When he obeys 
the act he does not attempt to determine the question of its valid- 
ity, or the question whether he is guilty or not of a breach of law 
in obeying it. He is in the same position as that occupied by 
every officer of the government who is under a legal obligation to 
obey the commands of a superior officer. The responsibility for 
the legality of any command given to the subordinate officer in 
such a case rests upon the superior officer who gives it; and any 
person who is damnified by the execution of the command must 
appeal for redress to the authority, if there is any such, to which 
the superior officer is responsible, and which is empowered by law 
to give redress in such cases. Congress is not responsible in any 
manner whatever to the judiciary for the consequences of uncon- 
stitutional legislation. But the judiciary is empowered to extend 
to every person who is damnified by unconstitutional legislation 
whatever redress is provided by law for such cases. The President 
knows this when he executes legislation which he believes to be 
unconstitutional; and by faithfully executing such legislation in 
accordance with the will of Congress, he obeys the Constitution by 
leaving the question of the validity of the legislation to be decided 
by the tribunals in which the Constitution has vested the power to 
decide it. 

The supremacy of the judiciary, whether it exists under a federal 
or a unitary constitution, finds its ultimate logical foundation in 
the conception of the supremacy of law as distinguished from the 
possession and exercise of governmental power. If governmental 
power is in any case unlimited, the exercise of it is not subject to 
any law, and it is therefore impossible that the judiciary, in such 
circumstances, should have any authority to declare any exercise 
of it invalid. But if governmental power is in any case limited by 
a law proceeding from a source superior in political power to the 
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organ by which such limited governmental power is exercised, the 
constant and immediate supremacy of that law cannot be main- 
tained without the existence of a separate tribunal which has 
authority to declare the contents of that law whenever an appeal 
is made to it to do so in exercise of its proper functions. The 
courts of law in England have not hesitated to declare acts of the 
Crown, legislative and executive, invalid, because they were con- 
trary to law, and the Crown is under the law. The law in many of 
those cases was unwritten, but it was none the less definite law, 
and the authority of the courts to declare it maintained its suprem- 
acy so long as it continued to exist. If, under a written constitu- 
tion, the powers of the legislative organ of the government are 
defined and limited, the supremacy of the law which defines and 
limits those powers cannot be regularly and constantly maintained 
against attempted infringements of it by the legislature, if there is 
not a separate tribunal invested with authority to declare that law 
at the appeal of any person who claims the protection of it. The 
conception of the supremacy of law above the possession and 
exercise of governmental power is the peculiar achievement and 
inheritance of the English-speaking race. But before any concep- 
tion or ideal of the social or political relations of men can produce 
practical results, it must be embodied in one or more social or 
political institutions; and in the supremacy of the judiciary the 
conception of the supremacy of law has found its appropriate and 
beneficial application to the legal and political relations of the 
individual to the state. 

A. Inglis Clark. 


HosarT, TASMANIA, July, 1903. 
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THE ORIGIN OF THE RIGHT TO ENGAGE. 
IN INTERSTATE COMMERCE. 


HE provision of the Constitution which compels the courts to 
distinguish between interstate commerce and that commerce 
which is domestic within each state, presents the problem of pro- 
jecting a physical boundary line as an economic distinction. This 
is not always possible. The history of the subject offers some 
logical principles which can be followed so far as they go, but 
where these fail the courts can only endeavor, largely by arbitrary 
methods, to establish rules capable of practical.use. 

The subject is somewhat further complicated by the fact that the 
federal power over commerce is derived not alone from the com- 
merce clause nor wholly excluded from the domestic commerce of 
the states, while on the other hand the states have jurisdiction to 
a considerable extent over interstate commerce. 

The federal power over travel and transportation resulting from 
the construction of the Constitution in Crandall v. Nevada! is 
based upon the rights and duties of citizens and of the government, 
although it is extended to include transportation conducted by 
corporations. 

The Fourteenth Amendment and the Fourth Article of the Con- 
stitution protect also the rights of citizens, although the Amend- 
ment goes beyond the provision of the Article in securing to all 
persons within the jurisdiction of a state, whether citizens, corpora- 
tions, or aliens, the equal protection of the laws. None of these 
powers is necessarily commercial in nature, nor limited in opera- 
tion to the transportation which crosses state lines. So far as they 
reach commerce at all, both domestic and interstate commerce fall 
equally within their operation, and as the right to engage in do- 
mestic commerce does not originate in these federal powers the 
right to engage in interstate commerce must also find its source 
elsewhere. 

The question is thus presented as to the source of the right to 
engage in interstate commerce, —a question not only of theoreti- 
cal interest, but having also practical bearings. 


1 6 Wall. 35. 
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It has been strongly urged, for example, that the federal govern- 
ment should exclude from interstate transportation some classes 
of goods, which, intrinsically, are legitimate subjects of commerce, 
such as “trust ”-made goods, the feathers of certain birds, or the 
products of convict labor. 

If the right to engage in interstate commerce find its source only 
in federal law, this argument may possibly be correct, — the right 
may be one which the federal government may grant or withhold 
at pleasure. 

On the other hand, if the right be not derived solely from the 
federal government, but originate in state law, it may perhaps be 
one of the privileges and immunities of state citizenship which 
are protected by the Constitution, or it may for other reasons be 
beyond federal prohibition. 


“Like the other powers granted to Congress by the Constitution, the 
power to regulate commerce is subject to all the limitations imposed by 
such instrument.” ? 


These questions it is not proposed here to discuss. We are now 
concerned solely with the preliminary question whether the right 
to engage in interstate commerce originates in state or federal law. 

It may be well also at this point to emphasize the fundamental 
difference between interstate and foreign commerce. The states 
of the Union are not known to foreign nations. So far as relates 
to other countries American commerce is necessarily national in 
character, and is conducted under federal authority and protection 
alone,® without reference to the question whether as between 


1 In his speech at Pittsburg, October 14, 1902 (36 Cong. Rec. 412), Attorney-General 
Knox advocated the adoption of such legislation as a method of bringing the great in- 
dustries of the country within effective federal control. Admitting apparently, as is 
unavoidable, that the manufacture and production of articles of commerce are within 
state jurisdiction, as is also the creation of corporations, determination of amount of 
capital, publicity of operatios, etc., Mr. Knox nevertheless urges that it is reasonable 
to say that Congress may “deny to a corporation whose life it cannot reach the privi- 
lege of engaging in interstate commerce except upon such terms as Congress may 
prescribe to protect that commerce from restraint. Such a regulation would operate 
directly upon commerce, and only indirectly upon the instrumentalities and operations 
of production.” 

In other words, it is the position of the Attorney-General that Congress has uncon- 
trolled power to regulate or to prohibit—at least partially —interstate commerce, 
and that it may use this power to accomplish results which are whoily beyond its 
jurisdiction. 

2 Monongahela Navigation Co. v. U. S., 148 U. S. 312, ws 

® Lord uv. Steamship Co., 102 U. S. 541. 
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state and federal governments the right to engage in commerce 
originate in the law of one jurisdiction or the other. In foreign 
relations the general government stands in the place of and repre- 
sents every state. An embargo of foreign commerce by federal 
law may therefore be proper, for the federal government cannot 
be compelled to grant or to continue its authority and protection. 

As to interstate commerce no such considerations arise. Here 
the question is presented solely as between the individual and state 
and federal governments, The subject is not affected by inter- 
national considerations, nor does the United States in these rela- 
tions take the place of, or represent a state or state laws. The 
question is therefore clearly presented whether as between these 
parties the right to engage in interstate commerce is derived from 
state or federal law.! 

The essential element which for present purposes constitutes 
interstate commerce is found in the right of an individual to go, or 
to ship his goods, from one state to another. This, from the stand- 
point of the shipper, is interstate commerce, and the right of every 
person and corporation to engage in this commerce is secured by 
a correlative duty which the law imposes upon interstate carriers 
to receive goods for carriage and to transport them from one state 
to another. It is evident that the carrier’s duty to transport goods to 
a specified place out of the state can exist only in favor of those 
entitled to send them to that place, and the source of the right and 
of the duty are therefore the same. The origin of the right to 
engage in interstate commerce may therefore conveniently be 
traced by an examination into the source of the obligations which 
are imposed by law upon an interstate carrier. 

By English law a common carrier was under an imposed duty to 
receive, carry, and deliver, and while goods were in his possession 
to answer for them as insurer save as against two perils, — acts of 
God and of public enemies. The obligation which is thus stated 
in double form was in fact a single duty, —fhat to carry safely, — 
the power which imposed the duty measuring also the extent of 
the liability thus created. 

As early as the reign of Charles II. it was held that the liability 
of an insurer rested upon a carrier engaged in foreign commerce,? 
and though in this case the loss occurred in England, nevertheless 


1 Prentice & Egan, The Commerce Clause of the Federal Constitution, 37-42. 
2 Mors v. Slue, T. Raym. 220. 
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the liability was regarded as attaching to the carrier so long as he 
had charge of the goods; — the duty was not restricted to the 
territory of the sovereign which imposed it! In this country many 
cases of the same character exist and the rule appears to be well 
settled.? 

In most instances, however, the cases concern the carrier’s 
liability after acceptance of the goods, and although the power of 
the sovereign which imposed this liability must have extended also 
to impose the duty of acceptance, nevertheless there was no ex- 
press decision upon this point so far as concerned transportation 
beyond the realm of England until the case of Crouch v. London 
& N. W. R32 in 1854. This was an action to recover damages 
caused by defendant’s refusal to accept goods as a common carrier, 
for transportation from London to Glasgow. On the part of the 
railway company, it was urged that the duty of carriage did not 
extend beyond the realm by whose law it was imposed. Upon 
this subject Jervis, C. J., said: 


“Tt is not denied, — although the authorities on the subject are neither 
numerous or satisfactory, — that, if a man holds himself out as a common 
carrier between two places which are within the realm, he is bound to carry 
all goods (within reasonable limits) that may be tendered to him to be 
carried between those places. The only question that arises upon this part 
of the case, is, whether that rule applies where one of the termini is a place 
out of England. I am of opinion that it does. Where a party who holds 
himself out as a common carrier accepts goods, the common law, —that is 
the law founded upon the custom of the realm, — engrafts upon such accept- 
ance a contract to carry safely and to insure, subject only to two exceptions, 
viz. the act of God and the Queen’s enemies. It was admitted in the 
course of the argument, and indeed, it could not be denied, that, if the 
defendants had accepted the goods in London, the common law obligation 
to carry them to Glasgow would have attached. The case of Morse v. 
Slue, 1 Ventr. 190, T. Raym. 220, 1 Mod. 85, 2 Keble, 866, 3 Keble, 75, 
112, 135, 2 Levinz, 69, is admitted to be an authority to that extent: and 
Molloy’s commentary on that case* puts the matter beyond doubt. If, 
then, it is admitted, that, when once the defendants have held themselves 
out to be common carriers, there is engrafted upon their acceptance of the 
goods to be carried a common law liability to carry to all places to which 
they profess to carry, even if one of those places should be beyond the 


1 Nugent v. Smith, 1 Com. Pl. Div. 19, 23; Elliott v. Rossell, 10 Johns. 1. 
2 See review of early decisions by Chancellor Kent in case last cited. 

14 C. B. 255. 

* De Jure Maritimo, Book II. c. 2, sec. 2. 
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confines of the realm, it would seem that they must equally take upon 
themselves the other part of the common law liability of carriers, viz. an 
obligation to accept all goods which are offered to them for conveyance 
to and from the places to which they profess to carry, whether one of those 
places be without the realm or not.” 


In this opinion Cresswell, J., concurred, saying: 


“It is said that they [the defendant company] cannot be common carriers 
from London to Glasgow, because a portion of the latter journey is beyond 
the confines of England. I apprehend, however, it is clear that the defend- 
ants may be common carriers out of the realm as well as within it. A com- 
mon carrier is one who, in the language of Lord Holt, in Coggs v. Bernard, 
2 Lord Raym. gog, exercises a public employment; and the law charges 
him ‘to carry goods against all events, but acts of God and of the enemies 
of the King.’ Morse z. Slue is a direct authority, that, though the contract 
be to carry to a place out of the kingdom, the liability of the common 
carrier attaches to them as to one incident, viz. the obligation safely to 
carry and deliver: and, if so, I cannot see why the other incident, viz. the 
obligation to accept goods for conveyance, where offered in a reasonable 
time, and under reasonable circumstances, should not also attach.” 


By common law, therefore, the carrier’s duty to receive, carry, 
and deliver arose from the law of the state where the transporta- 
tion originated and followed the carrier through other jurisdictions 
until performance was complete. 

Foreign states might restrict this duty even to the point of for-. 
bidding entrance, but in the absence of such laws, and so far as 
concerned English law, the carrier remained subject to his initial 
duty until delivery of the goods. This rule prevailed here before 
the adoption of the Constitution. The conduct of commerce was 
however, under the conditions of that time, much embarrassed by 
conflicting and discriminating state legislation, and to avoid im- 
pediments, which concerned not the existence but the exercise of 
the right, Congress was empowered to regulate interstate com- 
merce. Without such provision it was anticipated that, 


“Each state or separate confederacy would pursue a system of commer- 
cial policy peculiar to itself. This would occasion distinctions, preferences 
and exclusions which would beget discontent. The habits of intercourse 
on the basis of equal privileges to which we have been accustomed since 
the earliest settlement of the country would give a keener edge to these 
causes of discontent than they would naturally have independent of that 
circumstance.” 


1 Federalist, No. VII. 


- 
f 
: 
| 
4 
q 
j 
¥ 
\ 
ead \ 
: 
j 


THE RIGHT TO ENGAGE IN INTERSTATE COMMERCE. 25 


All this it was intended by the Constitution to prevent,! and what 
the states are thus forbidden to do is equally forbidden to individ- 
uals” It was not anticipated that Congress might or could itself 
restrict the free intercourse which had so long existed, for the 
purpose of the grant was to establish “an unrestricted intercourse 
between the states,” ° and, as has well been said, : 


“The whole Constitution in all of its parts looks to the security and free 
trade in persons and goods between the states of the Union and by this 
clause prohibits either Congress or the states to interfere with this freedom 
of intercourse and trade.” 4 


The intention of the makers of the Constitution then was to pre- 
serve existing rights, freeing their exercise from interference, and 
the history of commercial regulations by Congress and. by the 
states shows that by this clause no change in origin of fundamental 
rights was intended. 

The federal commercial power, Edmund Randolph said, in the 
opinion which as first Attorney-General under the Constitution 
he rendered to President Washington on February 12, 1791, ex- 
tends to, 


“ittle more than to establish the forms of commercial intercourse between 
the states and to keep the prohibitions which the Constitution imposed 
upon that intercourse undiminished in their operation ; that is, to prevent 
taxes on imports or exports, preferences to one port over another by any 
regulation of commerce or revenue ; and duties upon the entering or clear- 
ing of the vessels of one state in the ports of another.” 


Even Alexander Hamilton, in his opinion upon the same subject 
rendered to Washington eleven days later, while earnestly defend- 
ing this provision of the Constitution as a substantial and wide 
grant of power, nevertheless makes no reference to any consequent 
limitations upon the authority of the states. 

Under the Constitution therefore, as under the Confederation, 
the right to engage in commerce was derived from state law. This 
appears very clearly from early action of the states in which the 
power to give this right in one form or another was distinctly 
asserted. 


1 Railroad Co. v. Richmond, 19 Wall. 584. 

2 In re Debs, 158 U. S. 564; Addyston Pipe & Steel Co, v. U. S., 175 U. S. 211. 
8 Federalist, No. XI. 

# Tucker on Constitution, § 256. 
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In 1802 the Supreme Court of Connecticut sustained a suit 
brought against the owner of a stage coach engaged in transporta- 
tion between Westfield in Massachusetts and Albany in New York, 
for carrying passengers within the State of Connecticut in violation 
of a law of that state which granted an exclusive right to the plain- 
tiff to engage in such transportation! In Maryland, Vermont, and 
Virginia the right to carry passengers had been granted as a mo- 
nopoly, and it appears that these laws were construed as applying 
to travel between the states.2 Furthermore, as showing the view 
of this matter taken by Congress, it is said that a motion was made 
in the second Congress to permit stage coaches carrying the mail 
from state to state to transport passengers also, but that the 
motion was lost as being in violation of the rights of the states.’ 

The decision of the Supreme Court in Gibbons v. Ogden * greatly 
extended the field of national control. From this time until the 
decision of Cooley v. Port Wardens,5 in 1851, the history of the 
commerce clause is the history of the struggle between those 
who, on the one hand, insisted that all federal powers derived 
therefrom were in their nature exclusive of all state control, and 
those who, on the other hand, denied that state powers were 
limited by any implied prohibition contained in this clause.® 

This discussion was thought to be definitely settled by the case 
of Cooley v. Port Wardens, in a decision which separates the great 
field over which Congress is given the power of regulation into 
two smaller fields, — one consisting of matters of a general nature 
in which federal jurisdiction, whether exercised or not, excludes all 
state action; the other field consisting of matters of a local nature 
in which the states may act until superseded by Congress. This 
rule the court has since said is perhaps the most satisfactory solution 
which has ever been given of this vexed question,’ and “may be 
considered as expressing the final judgment of the court.” ® 


1 Perrin v. Sikes, 1 Day (Conn.) 19. 

2 Maryland: Act of December 21, 1790, chap. 28; Laws of 1785, chap. 14; Act of 
December 22, 1788, chap. 18; Act of December 28, 1793, chap. 15. Vermont: Act of 
October 31, 1792. Virginia: Act of December 21, 1790, chap. 62; Act of October 31, 
1792, chap. 98. 

8 McMaster’s History of the American people, vol. 2, p. 60. 

# g Wheat. 1. 

5 12 How. 299. 

® See Prentice & Egan, Commerce Clause of Federal Constitution, pp. 1-42. 

7 Crandall v. Nevada, 6 Wall. 35, 42. 

8 Mobile v. Kimball, 102 U. S. 691, 702. 
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The right to engage in interstate commerce and the duty of car- 
riers to receive, carry, and deliver across state lines find, however, 
no place in this classification. These rights and duties are not 
merely of local law, for they do not terminate at state lines, but 
follow the carrier into other jurisdictions until performance is 
complete. They are therefore not within that class of powers 
which under the rule of Cooley v. Port Wardens the states may 
exercise by sufferance until their action is superseded by Congress. 

On the other hand these rights and duties, although general in 
character, do not come from federal law, for before the Interstate 
Commerce Act in 1887 there was no general federal law upon the 
subject, and even now the federal statutes cover but part of the 
field and apply only to certain classes of interstate carriers. There 
is no federal common law.!_ The important facts are, then, that 

1. Interstate carriers are now, as they have been, under a duty 
imposed by law to receive, carry, and deliver across state lines ; 

2. This law does not now and never did emanate from the 
federal government. It existed before the establishment of any 
federal law upon the subject, and is independent of such law, apply- 
ing to carriers who are not within the operation of the federal 
statute ; 

3. The duty is therefore now, as it has been, imposed by state 
law. 

Consideration of the nature of the carrier’s duty leads to the 
same conclusion, 

The obligation in question does not arise in different portions 
from the laws of the several states as the carrier passes through 
them, for the duty to transport over the route served by the carrier 
from point of origin in one state to destination in another is “ entire 
and indivisible.” 2 


“There is no ground on which to imply a different-extent of undertaking 
in the same contract for the carriage which is beyond the realm from that 
which is within it . . . the promise or undertaking to be implied is, both on 
principle and authority, one and indivisible, and applies precisely to the 


1 Western Union Tel. Co. v. Call Pub. Co., 181 U. S. 92; Smith v. Alabama, 124 
U. S. 465; Chicago, etc., Ry. Co. v. Solan, 169 U. S. 133; Swift v. Phila, etc., Ry. Co. 
58 Fed. 858, 64 Fed. 59; Gatton v. Railway Co., 95 Ia. 112. 

2 Liverpool Steam Co. v. Phenix Ins. Co., 129 U.S. 397 ; McDaniel v. Railroad Co., 
24 Ia. 412, 417; Dyke v. Erie Ry. Co., 45 N. Y. 113; Illinois Central R. Co. v. Beebe, 
174 Ill. 13; Waldron v. Canadian Pac. Ry., 22 Wash. 253, 60 Pac. 653; Pittman v. 
Am. Exp. Co., 24 Tex. Civ. Ap. 595, 59S. W. 949; Ohio & M. R. Co.v. Tabor, 98 Ky. 
503, 36 S. W. 18. 
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same extent to.a loss occurring in the part of the voyage beyond the realm 
as to one occurring in the part within the realm.” ? 


The carrier and shipper may by contract so restrict the carrier’s 
obligations that instead of one “ through” carriage thers shall in 
effect be several undertakings for smaller distances.2 With these 
questions we are not now concerned, except to note their existence. 
Upon a through contract the carrier’s obligation is single. This 
obligation arises when the goods are received or offered for trans- 
portation, and damages for failure to carry and deliver at destination 
may be recovered from the carrier, although the — may never 
have left the state of origin. 

It has been suggested that the obligation for breach whereof 
damages are recoverable arises not from state law but from 
contract ; that the law of the state imposes a duty to accept for 
carriage to any point upon the carrier’s line, whether within the 
state or beyond its boundary, and that when accepted the shipper’s 
rights are dependent upon the contract. It was expressly so held 
in Nugent v. Smith.2 This theory explains nothing. It needs no 
decision to establish that ‘‘ persons may voluntarily contract to do 
what no legislature would have a right to compel them to do,” * but 
the present question concerns solely the state authority to compel. 
If the states are without jurisdiction to impose the obligation of 
carriage beyond their borders, the jurisdiction cannot be acquired 
by calling the obligation a contract rather than a duty. 

Furthermore, as the theory is stated, the carrier is under no 
obligation to make any contract save that which is imposed by 
law, and the obligation thus arising exists without his assent. 
Clearly this is the statement, not of a contractual but of a legal 
duty, and so it is held. 

“To impose upon the carrier the duty of receiving and carrying . . . 
requires no contract.” ® 
A state statute requiring a carrier to furnish a shipper with cars for 
transportation on its line to other states creates a duty for breach 
whereof damages may be recovered. 


1 Nugent v. Smith, 1 Com. Pl. Div. 19, 24, 25. 

2 Hughes v. Pennsylvania R. Co., 202 Pa. St. 222, §1 Atl. 990; Heiserman v. Bur- 
lington C. R. & N. R. Co., 63 Ia. 732; Wells v. Thomas, 27 Mo. 17. 

8 1 Com. Pl. Div. 19, 23. 

4 Lake Shore, etc., R. Co. v. Smith, 173 U. S. 684, 697. 

5 Inman v. St. Louis S. W. Ry. Co., 14 Tex. Civ. Ap. 39, 37 S. W. Rep. 37, 41. 

6 Chicago, St. L. & P. Ry. Co. v. Wolcott, 141 Ind..267, 39 N. E. 451. 
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The duty which rests upon interstate carriers is the same in 
character as that which rests upon all other carriers. It is “ founded 
on the custom of the realm at common law, and is independent 
of contract, being imposed by law for. the protection of the 
owner and founded upon public policy and commercial neces- 
sity.”1 This duty arises when goods are tendered for transporta- 
tion and before any actual contract is made. Furthermore the 
carrier’s obligations cannot be referred to its corporate franchises, 
for the duty is the same although the carrier be not incorporated. 
Even in the case of corporations the charter does not measure the 
duty, for in some states a carrier is under greater obligations than 
those imposed by charter.2 The result of these authorities appears 
to be that the duty of an interstate carrier to receive, carry, and 
deliver goods, and with it the correlative right of the shipper to 
send goods from one state to another, are both derived from the 
law of the state from which the goods are sent; that this duty and 
right are indivisible by state lines and follow the goods from origin 
to destination. So in the case of individuals thé right to travel 
from one state to another is given by state laws. Under federal 
decisions these rights are also, to some extent, given by federal 
law, but they are not dependent upon that law, nor in their broadest 
extent do they originate there. The right to leave a state comes 
from its laws, and the commerce clause prevents a state from with- 
drawing that right. 

In the exercise of these rights the laws of other jurisdictions will 
attach for different purposes. Federal control attaches to secure 
freedom of interstate commerce, to regulate the amount of rates, 
to require humane treatment for animals and other purposes. 

State laws attach as the goods or passengers cross state lines, to 
regulate the speed of trains and to make other police regulations, 
such, for example, as to designate the point at which live stock 
may be landed in a city,® and to define what shall constitute a legal 
delivery ;® but in its general character, — that is, in those respects 


1 Chitty on Carriers, 34, 35; Packard v. Taylor, 35 Ark. 402; Clyde S. S. Co. w. 
Burrows, 36 Fla. 121, 132. 

2 Bluthenthal v. Southern Ry. Co., 84 Fed. 920. 

8 Pullman Co. v. Adams, 78 Miss. 814, 30 So. 757; Pullman Co. v. Adams, 189 U. S. 
420; W. U. Tel. Co. v. Eubank, too Ky. s91, 38 S. W. 1068. 

* Conway v. Taylor’s Ex’or, 1 Black 603. 

5 State v. Fagan, 22 La. Ann. 545. 

§ Liverpool Steam Co. v. Phenix Ins, Co., 129 U. S. 397, 454, citing Pope v. Nicker- 
son, 3 Story 465, 484-5; Robertson v. Jackson, 2 C. B. 412; Lloyd v. Guibert, L. R., 
1 Q. B. 115, 126, 6 B. & S. 100, 137. 
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which are not of merely local importance, the duty to receive, 
carry, and deliver, the right to collect freight and the extent of 
liability for loss, —the right and duty of the carrier is founded 
upon the law of the state by which the duty of carriage was 
imposed, 

In defining the limits of the different jutadicbien:4 in these re- 
spects we shall often meet the fundamental difficulty mentioned at 
the commencement of this article, but the difficulty will be practi- 
cal, —the principles which should control its determination being 
fairly well settled. 

In the classes of cases to which reference has been made the 
right to engage in interstate commerce appears to be well recog- 
nized as originating in the law of the state in which transportation 
begins. 

The practical application of this rule has most often been in- 
volved in cases concerning the carrier’s right to restrict his common 
law liabilities. These cases present a conflict of decisions, arising 
sometimes from doubt as to the source of the carrier’s duties, but 
more often from failure to identify his liability for loss or damage 
as part of his fundamental duty, classifying it instead among local 
matters subject to state control. Notwithstanding the confusion 
which has thus arisen, the great weight of authority holds that a 
carrier’s liability is measured by the law of the state in which the 
transportation. originated. Facts and necessities have compelled 
the courts as practical men to reach a conclusion which is in har- 
mony with precedent and with English law. The decisions on this 
subject are therefore the more worthy of attention. 

At common law a carrier’s duty of safe carriage was absolute in 
one respect only,—the carrier could not be relieved of liability 
for loss caused by his negligence. In other respects he could 
purchase exemption by contract. In many states this rule has 
been changed by statute, so that the carrier’s right to limit his lia- 
bility varies in different jurisdictions, a contract which is valid in 
one state being forbidden in another. 

By what law shall these stipulations occurring in bills of Satie 
for interstate transportation be controlled? 

It has been shown that historically the English decisions estab- 
lishing the common law duty of a carrier to receive, carry, and de- 
liver across national boundary lines have been reached by tracing 
the carrier’s duty of insurance, — that is, the courts have held that 
the duty to carry is part of a larger obligation, of which the duty 
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of protection is another part, and that both are of the same origin. 
It has therefore been held in those courts that wherever the duty 
of insurance has been found the duty of carriage exists also. 

It should therefore be easy, having traced the duty of an inter- 
state carrier to receive, carry, and deliver across state lines, to 
reverse the line of investigation pursued by the English courts and 
to show that the duty of safe keeping in the extent to which it 
was imposed when the goods were received accompanies the duty 
of carriage, and is part of the broad obligation of the carrier. 

A carrier comes into a state lawfully charged in another juris- 
diction with performance of certain duties. Under the Constitu- 
tion the state into which he comes cannot withdraw from the 
carrier the right of free entry in performance of that duty, nor can 
it discharge the carrier from its primary and essential obligations.? 
It may, as has been said, control all local matters, but the funda- 
mental duty which follows the carrier may not be altered, taxed, 
burdened, or conditioned. 

The state cannot regulate the carrier’s charge for interstate 
transportation, nor can the charge be divided so as to apportion 
any part to a particular state How then can the state regulate 
the fundamental character or amount of the carrier’s service, or 
impose as a result of entering the state, duties of insurance which 
were not imposed with the duty of carriage? To say that the 
state may not regulate rates but may determine the service which 
shall be rendered for a rate fixed by the carrier or regulated by the 
Interstate Commerce Commission would in effect permit the states 
to regulate interstate rates, for the amount of the carrier’s liability 
is “indissolubly bound up” with the‘amount of his charge. 


“The presumption is conclusive that if the liability had been assumed on 
a valuation as great as that now alleged a higher rate of freight would have 
been charged.” * 

“The carrier’s contract does not vary with each jurisdiction in which it 
may be partly performed, for the service rendered is single, the transpor- 
tation performed and the liability assumed being the measure on the one 
side by which the compensation to be paid on the other side is determined.” 5 


1 Bowman v. Chicago & N. W. R. Co., 125 U. S. 465. 
2 Wabash R. Co. z. Illinois, 118 U. S. 557. 
8 Hart v. Pa. R. Co., 112 U. S, 331. 

* Lbid., 331, 339. 

5 Prentice & Egan, Commerce Clause, p. 167 and cases cited. See Pittman v. Ex- 


press Co., 24 Tex. Civ. Ap. 595, 59 S. W. Rep. 949, where the text and authorities 
of this book are approved and copied. 
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In many states this national character of the question has been 
recognized. In others the carrier’s liability has been considered a 
subject of local regulation, and so seven different answers have 
been given to the question as to the law which shall control the 
- carrier’s liability upon his contract of carriage. It is said, 

1. That the carrier’s liability, being a matter which concerns 
more states than one, is subject to federal control alone, and that 
all state laws on the subject as applied to interstate commerce are 
void. 

2. That the contract is governed by the law of the state from 
which the carrier derives its corporate franchise. 

3. By the law of the state in which the contract was made, 
whether partly performed there or not. 

4. By the law of the state where breach occurs, 

_5. By the law of the state in which suit is brought. 

6. By the law of any state in which it is to be partly performed 
with reference to which the parties intended to contract. 

7. By the law of the state which imposed the duty to receive, 
carry, and deliver. 


1. The rule that a state may not by statute regulate the extent 
of a carrier’s liability upon contracts for interstate transportation 
was announced in Western Union Tel. Co. v. Burgess: 


“One great object of delegating to the federal government the exclusive 
power over the subject, was that the rules and regulations established by law 
for the government and control of those engaged in commerce between the 
states should be uniform. This object would be defeated if each state were 
permitted by legislation to prescribe what stipulations may or what may not 
be entered into for their protection against litigation, by those employed in 
carrying passengers or freight between the states, and those engaged in 
transmitting messages by telegraph from one state to another. Such legis- 
lation, in the opinion of this court, imposes restrictions and burdens upon 
interstate commerce in conflict with the federal constitution and must there- 
fore be held to be void so far as it applies to messages sent into and received 
from another state.” ! 


Such considerations greatly influenced the court in Missouri 
Pacific Ry. Co. v. Sherwood,? Texas & Pac. Railway Co. v. Rich- 
mond,’ Otis Co. v. Mo. Pac. Co.,* and other cases. 


1 W. U. Tel. Co. v. Burgess, 43 S. W. 1033. 2 84 Tex. 125. 
8 61 S. W. 410, reversed in 94 Tex. 571; 63 S. W. 619. 4 112 Mo 622. 
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This view, which is correct in considering the carrier’s liability 
an essential part of his single and indivisible service, nevertheless 
overlooks the fact that the carrier’s liability, whatever it is, results 
from the law of some state. These cases are inconsistent with all 
other decisions on the subject, which, however discordant, agree in 
holding that the subject is not beyond state jurisdiction. For all 
these reasons this rule is now abandoned by the courts which first 
announced 

2. In some cases it has been argued that when by the law of the 
state of incorporation carriers are forbidden to contract for limita- 
tion of their common law liability, this statutory provision should 
be read into the charter of the company so that it would be with- 
out power to limit its liability by such contract in any jurisdiction. 
This question was stated but not decided by the Federal Court of 
Appeals in Thomas v. Lancaster Mills,? the decision resting on 
other grounds. The trial court had held that the carrier’s liability 
was not thus measured. To the same effect is Tecumseh Mills v. 
Louisville & N. R. Co In Brown v, Camden & A. R. Company, 
a contrary conclusion was reached, and it was held that a carrier’s 
liability resulting from neglect in the exercise of its franchise was 
to be determined according to the law of the state by which the 
franchise was granted. Another doctrine is now established in 
Pennsylvania,® and the Brown case may be considered as over- | 
ruled. | 

The theory has little merit, and the case announcing it has been 
mentioned by the Supreme Court of the United States without 
approval.’ No reason appears why this particular provision of 
statutory law should be read into the charter rather than many 
others. Nor if such a carrier should be engaged in domestic com- 
merce within a state other than that of its incorporation, and where 
contract limitation was not forbidden, does it appear that any good 
purpose would be served by compelling it to assume liabilities not 
imposed upon its competitors. At best the rule would have but 
partial operation and would offer no solution for those cases where 


1 Pittman v. Am. Ex, Co., 24 Tex. Civ. Ap. 595, 59 S. W. 949. 
2 71 Fed. 481. 
8 S.C. sub nom. Thomas v. Wabash R. Co., 63 Fed. 200. 
# 108 Ky. 572; 57 S. W. 9. 
§ 83 Pa. 316. 
6 Hughes wv. Pa. R. Co., 202 Pa. St. 222, 51 Atl. ggo. 
7 129 U.S. 457,458. 
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a carrier organized in a state where limitation of liability was per- 
mitted, engaged in commerce in other states. 

3. In a number of cases the suggestion is made that a contract 
void where made is void everywhere, and that this rule would ap- 
ply to contracts limiting a carrier’s liability, although the shipment 
was to be made wholly outside the state of contract. It may be 
inferred that the court held this view in McDaniel v. Railway Co.,! 
but the case did not so decide, and no reason appears for so great 
a departure from the ordinary principles of law. Contracts which 
are good by the law of the place of performance are not rendered 
illegal because signed in a jurisdiction where they could not be 
performed.” 

4. Some cases have held that the validity and effect of such 
contracts are to be determined by the law of the state where the 
loss or injury occurs: 

“Where a contract containing a stipulation limiting liability for negli- 
gence, is made in one state, but with a view to its performance by trans- 
portation through or into one or more other states, we see no reason why it 
should not be construed in accordance with the law of the state, where its 
negligent breach causing injury occurs. If such a contract comes under 
construction, in a state like Pennsylvania whose policy prohibits such ex- 
emption, and the injury has occurred in a state where the contract is valid, 
the stipulation will be enforced as in Forepaugh v. Railroad Co., 128 Pa. 
217, and in Fairchild v. Railroad Co., 148 Pa. 527. But if the injury has 
taken place within its limits, it will declare the contract null and void, as in 
Burnett v. Railroad Co., 176 Pa. 45.” ® 


It is not to be denied that there are phrases in opinions of the 
Supreme Court of the United States which taken alone seem to 
support this view. Thus in Smith v. Alabama,‘ it is said: 


“A carrier exercising his calling within a particular state, although en- 
gaged in the business of interstate commerce, is answerable according to 
the laws of the state for acts of non-feasance or misfeasance committed 
within its limits. If he fail to deliver goods to the proper consignee at the 
right time or place, he is liable in an action for damages under the laws of 
the state in its courts.” ® 


1 24 Ia. 412. 

2 Forepaugh v. Delaware, etc., Ry. Co., 128 Pa. St. 217; Atchison, T. & S. F. Ry. v. 
Grant, 6 Tex. Civ. Ap. 674, 28 S. W. 98. 

3 Hughes v. Pa. R. Co., 202 Pa. St. 222, 51 Atl. 990, citing Barter v. Wheeler, 49 
N. H. 9; Railroad Co. v. Sheppard, 56 Ohio St. 69, and Story, Cont. § 655. 

124 U.S. 476. 

5 See Chicago, M. & St. P. Ry. v. Solan, 169 U. S. 133, 137. 
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The law of the state of destination does not impose the duty of 
delivery, but it can, as has been said, define what shall constitute a 
legal delivery. The statement that if a carrier fail to deliver “at 
the right time or place he is liable in an action for damages under 
the laws of the state in its courts” is therefore strictly in accordance 
with principle. This power to regulate delivery, broadly as it is 
sometimes announced, is in fact much restricted, for, as the court 
said in Wabash R. R. v. Illinois, 


“Tf each one of the states through whose territories these goods are 
transported can fix its own rules for prices, for modes of transit, for times 
and modes of delivery, and all the other incidents of transportation to which 
the word ‘ regulation’ can be applied, it is readily seen that the embarrass- . 
ments upon interstate transportation as an element of interstate commerce 
might be too oppressive to be submitted to.” 


Many other phrases like that quoted from Smith v. Alabama 
might be found, but notwithstanding these general expressions, the 
rule of the federal Supreme Court is well settled that the contract 
of carriage in its fundamental character is a unit— “a single fare 
for a single service” — and that the carrier’s liability does not vary 
in different jurisdictions. It is also the English rule that the 
carrier’s liability “applies precisely to the same extent to a loss 
occurring in the part of the voyage beyond the realm as to one 
occurring in the part within the realm.”? The case of Barter 
v. Wheeler,’ which the Supreme Court of Pennsylvania cites to 
support its decision, is of doubtful authority in the state where ren- 
dered, and was disapproved by the Supreme Court of the United 
States in Liverpool Steam Co. v. Phenix Ins. Co.6 On the other 
hand, cases which establish a different rule, inconsistent with the 
doctrine which judges the carrier’s liability according to the law of 
the place of breach, have, as will be seen, had the steady support 
of the federal Supreme Court. 


“Tt would be a very feeble and almost useless provision, but poorly 
adapted to secure the entire freedom of commerce among the states, which 
was deemed essential to a more perfect union by the framers of the Consti- 
tution, if, at every stage of the transportation of goods and chattels through 
the country, the state within whose limits a part of this transportation must 
be done could impose regulations concerning the price, compensation, or 


1 118 U. S. 557, 572. 2 Nugent v. Smith, 1 Com. Pl. Div. 19, 23. 
8 49 N. H. 9, 29. # Gray v. Jackson, 51 N. H. 9, 39. 
5 129 U. S. 397, 458. 
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taxation, or any other restrictive regulation interfering with and seriously 
embarrassing this commerce.” 


5. The theory that the validity of the stipulations limiting a 
carrier’s liability are to be determined by the law of the forum pre- 
vails only in Nebraska, and is supported, as the Supreme Court of 
that state admits, “ by the use of adjudicated cases not treating 
of or involving the liability of common carriers.” The case in 
which the doctrine was announced is that of Chicago B. & Q. R. 
Co. v. Gardiner, an action brought to recover for damage to prop- 
erty shipped from Illinois into Nebraska and injured somewhere 
on the road. In the bill of lading the property was valued at $100 
and liability limited to that sum. The court, assuming this limita- 
tion to be valid in Illinois, refused nevertheless to support it in 
Nebraska, saying: 


“As a general rule the proposition may be accepted as correct that 
where parties, in good faith, have entered into a contract valid and binding 
in the state where made, it will be enforced in another state. This enforce- 
ment is a matter of comity, however, and not of absolute right. As was 
said by Chief Justice Taney in Bank v. Earle, 13 Pet. 519, ‘the comity thus 
extended to other nations is no impeachment of sovereignty. It is the 
voluntary act of the nation by which it is offered, and it is inadmissible when 
contrary to its policy, or prejudicial to its interests.’ ” 


The limitation in question was considered contrary to the policy 
of Nebraska, and the court refused therefore to support it. 

The argument is defective, for no question of international comity 
is involved. ‘In the matter of interstate commerce,” as Mr. 
Justice Bradley said, “the United States are but one country.” 8 

6. In many instances language has been used which seems to 
indicate that in determining the law by which contracts for inter- 
state shipment should be judged, reference will be had to the in- 
tention of the parties. Thus in the leading case, Liverpool Steam 
Co. v. Phenix Ins. Co.,t a case involving foreign commerce, the 
court said: 


“This review of the principal cases demonstrates that according to the 
great preponderance, if not the uniform concurrence of authority, the general 
rule, that the nature, the obligation, and the interpretation of a contract are 
to be governed by the law of the place where it is made, unless the parties 


1 Wabash R. Co. z. Illinois, 118 U. S. 557, 573. 2 51 Neb. 70; 70 N. W. 508. 
8 Robbins v. Taxing District, 120 U. S. 489, 494. # 129 U. S. 397, 458. 
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at the time of making it have some other law in view, requires a contract of 
affreightment, made in one country between citizens or residents thereof, 
and the performance of which begins there, to be governed by the law of 
that country, unless the parties when entering into the contract clearly mani- 
fest a mutual intention that it shall be governed by the law of some other 
country.” 


This rule, whose broad language has been often quoted, does 
not mean that under any circumstances the parties to a contract of 
affreightment may at will select the law of any state or country as 
the law which shall control the contract, but that they are limited 
to the law of some state in which the contract is to be partly per- 
formed. Even when thus limited the rule cannot be generally- 
applied, for if a contract is an American contract a stipulation in 
the bill of lading that it shall be governed by foreign law is one 
which the courts refuse to enforce. 

The rule does not offer a satisfactory guide in cases of interstate 
commerce, for 

(a) If a contract be in fact a contract of one state, the parties 
cannot by stipulation make it subject to any other law. In 
matters where they are free to contract they may arrange as they 
please, but this liberty cannot be so used as to enable them ina 
contract which is actually subject to the law of a particular state 
to escape the positive duties or obligations lawfully imposed by 
that state. 

(4) A rule of construction by which, in seeking judicially to 
determine the intent of the parties, one construction would be 
given to a contract of shipment from a particular place when made 
by a citizen of one state, and another construction when made from 
the same place by a citizen of another state, would result in con- 
fusion, and the same would be true if other indicia of intention 
were placed above that of residence of the parties. 

(c) Lastly, the search for intent is unsatisfactory, for, as the 
court said in Grand v. Livingston,? the question 


“can hardly be said to involve the actual mental operations of the parties, 
for, as a matter of fact, they probably did not stop to consider what was the 


1 Knott v. Botany Mills, 179 U. S. 69; Botany Mills v. Knott, 82 Fed. 471; The 
Glenmavis, 69 Fed. 472 ; The Iowa, 50 Fed. 561 ; The Trinacria, 42 Fed. 863 ; Lewisohn 
v. Nat. S. S. Co., 56 Fed. 602; The Hugo, 57 Fed. 403. See also Campania La Flecha 
v. Brauer, 168 U. S. 104, 118, where the subject was mentioned but no decisive opinion 


expressed. 
2 4 App. Div. 589, 595, affirmed 158 N. Y. 688. 
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legal effect of their agreement, or whether there was any diversity in the 
law of the two states, and therefore, when we speak of the ‘question of 
intent’ we are making use of what may perhaps be termed a ‘legal fiction.’ ” 


7. The rule which appears to have the support of the Supreme 
Court of the United States and which is favored also by the 
weight of authority in state and lower federal courts, is that stipu- 
lations limiting a carrier’s liability in contracts for interstate trans- 
portation are governed by the law of the state imposing the duty 
of carriage and care. 

The question whether or not a duty may be waived depends upon 
the nature of the duty itself, and this in turn depends solely upon 
the law which established the duty. 

This, it is believed, will appear from the decisions upon the 
subject. In Dyke v. Erie Railway,! the liability of a railway com- 
pany to a passenger travelling from place to place in New York, 
but injured in Pennsylvania, was considered. Under the Pennsyl- 
vania law damages were limited. By the New York law no such 
statutory limit was imposed. It was held that the New York law 
controlled the case. This judgment was cited with approval by 
the Supreme Court of the United States in Liverpool S. Co. v. 
Phenix Ins. Co.? Suits to recover damages for personal injury are 
controlled by considerations which do not apply to carriers of 
goods. Notwithstanding this there appears to be a tendency 
to establish the same rule in both classes of cases. 

Pennsylvania Co. v. Fairchild ® was an action to recover damages 
for loss of goods which were shipped from Indiana under a bill of 
lading which exempted the carrier from liability for loss by fire, 
and were burned in Illinois. This stipulation was valid in the 
former state, but forbidden in the latter. The law of Indiana was 
applied and the contract upheld. This case also was approved by 
the Supreme Court of the United States, and has been followed 
in Illinois by the recent decision of Illinois Central R. Co. v. Beebe.5 

Thomas v. Railway Co.® was a similar case brought to recover 
for the loss of goods consigned from Memphis to a point in Massa- 
chusetts and burned in Illinois. Under the law of Tennessee the 
stipulation limiting the liability of the carrier was valid, and this 
stipulation was upheld. The judgment was reversed by the Cir- 


1 45 N. Y. 113. 2 129 U. S. 397, 456. 
3 69 Ill. 260. # 129 U.S. 458. 
§ 174 Ill. 13, affirming 69 Ill. App. 363. 6 63 Fed. 200. 
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cuit Court of Appeals, but on grounds which do not affect the 
present question. 

In Grand v. Livingston,? a New York court held that stipulations 
limiting the carrier’s liability for a shipment from Boston to Buffalo 
are to be judged by Massachusetts law, and in Brockway v. Ameri- 
can Express Co,’ the Supreme Court of Massachusetts held that a 
contract for shipment from Chicago to Boston was governed by 
the law of Illinois. In many other cases there have been similar 
judgments. 

In the recent case of Richmond, etc., R. Co. v. Patterson To- 
bacco Co.5 it appeared that the Tobacco Company had shipped 
goods from Virginia to Louisiana by the Richmond & Alleghany 
Railroad under a through bill of lading which limited the carrier’s 
liability to his own line. The goods were lost after leaving the 
possession of the Richmond Railroad. A statute of Virginia pro- 
vides that such limitations upon a carrier’s liability are ineffectual 
unless made by contract signed by the owner of the goods, which 
was not done in this case. It was held by the Supreme Court of 
Virginia that the statute referred to was valid as applied to inter- 
state shipments, for “ it declares what shall be the implied liability 
upon the carrier who receives goods for shipment in the absence 
of a special contract.” This judgment was affirmed by the Su- 
preme Court of the United States. 

From this review of authorities it appears that although there is 
a conflict in the decisions which relate to the liability of a common 
carrier in interstate commerce, nevertheless the weight of authority 
indicates that his fundamental duties, together with the right to 
engage in commerce, arise from and are to be judged by the law 
of the state in which the transportation originates. 

Every case involving the right of an interstate carrier to restrict 


1 Thomas z. Lancaster Mills, 71 Fed. 481. 

2 4 App. Div. 580, affirmed 158 N. Y. 688. 

3 171 Mass. 158, 50 N. E. 626. 

4 Central Ry. v. Kavanaugh, 92 Fed. 56; Meuer v. Chicago, etc., Railway Co., 11 
S. D. 94, 75 N. W. 823; Meuer v. Chicago, etc., Railway Co., 5 S. D. 568, 59 N. W. 
945; Hazel v. Chicago & St. P. Ry. Co., 82 Ia. 477; Reed v. Western Union Tel. Co., 
135 Mo. 661; Palmer v. Atchison, etc., Ry. Co., 101 Cal. 187, 35 Pac. 630; St. Joseph, 
etc., Ry. v. Palmer, 38 Neb. 463, 56 N. W. 957; Western, etc., Ry. v. Exposition Mills, 
81 Ga. §22; Talbott v. Merchants Des. Trans. Co., 41 Ia. 247; Cantu v. Bennett, 39 
Tex. 303; Ryan v. Missouri K. & T. Ry., 65 Tex. 13; Mexican Nat. Ry. v. Ware, 60 
S. W. 343; Pittman v. Am. Ex. Co., 24 Tex. Civ. Ap. 595, 59 S. W. 949; Southern 
Pac. Co. v, Anderson, 26 Tex. Civ. Ap. 518, 63 S. W. 1023. 

5 169 U. S. 311, 92 Va. 670. 
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its liability under the law of the state from which it operates, 
appears to involve a federal question, and therefore, if the view 
here advanced be correct, it is greatly to be desired that this ques- 
tion be presented to the Supreme Court for final determination. 
As that court has twice remarked of another phase of this question, 


“Tt is unfortunate for the interests of commerce that there is any diver- 
sity of opinion on such a subject, especially in this country.” ? 


From another aspect the importance of.a judicial determination 
of these questions is still more apparent. 

The claim that Congress may so regulate interstate commerce 
as in effect to control domestic commerce, — may even exclude 
from interstate commerce persons or property save such as con- 
form to tests which the federal government may at will impose, 
invites examination into the source of the federal powers. 

The regulation of domestic commerce, of 


“all of these delicate, multiform, and vital interests — interests which in 
their nature are and must be, local in all the details of their successful 


management,” 


is beyond federal power,? and it is to be hoped that no extension 
of this power may be authorized which will by indirection place 
domestic commerce within national control. 

“In proportion as the General Government encroaches upon the 
rights of the states, in the same proportion does it impair its own 
power and detract from its ability to fulfil the purposes of its 


creation.” 
E. Parmalee Prentice. 


35 WALL STREET, NEw York. 


1 Railroad Co. v. Mfg. Co., 16 Wall. 318, 324; Myrick v. Railroad Co., 107 U. S. 
102, 106. 

2 Kidd v. Pearson, 128 U. S. 1, 21. 

8 Jackson, Second Inaugural Address. 


a 
y 
i 
' 
j 
} 
f 
| 
| 
‘ 
4 
| 


THE NORTHERN SECURITIES CASE. 41 


THE NORTHERN SECURITIES CASE UNDER 
: A NEW ASPECT. 


R. J. L. THORNDIKE, of the Boston Bar, has published, 
through Messrs. Little, Brown & Co., a review of the 
decision of the United States Circuit Court of Appeals in the 


Northern Securities case, which deserves the most careful study. 


The chief object of Mr. Thorndike’s review is to show that the 
acquisition by the Northern Securities Company of a majority of 
the shares in the Northern Pacific and Great Northern Railway 
Companies is neither a restraint of trade, under section 1 of the 
Sherman Anti-trust Act, nor a monopoly, under section 2 of 
the same Act. 

In order to show that it is not a restraint of trade, Mr. Thorndike 
makes the following points: 1. As the Act does not at all define 
“restraint of trade,” Congress must be held to have used that 
term in its legal sense. 2. Restraint of trade means in law any 
interference by legal means, as distinguished from physical force 
or violence, with freedom of trade, z. ¢., with the right which every 
person has to engage in any lawful trade, and to carry on that 
trade in any lawful manner that he sees fit. 3. Practically, the 
only way in which a private person, whether natural or artificial, 
can thus interfere with the freedom of trade is by means of a con- 
tract, 7. ¢., by procuring another person to bind himself by contract 
not to carry on a particular trade, or to carry it on only subject to 
certain prescribed restrictions; and accordingly, in the three cases! 


1 U. S. v. Trans-Missouri Freight Association, 166 U. S. 290; U. S. w. Joint Traffic 
Association, 171 U. S. 505; Addyston Pipe and Steel Co. v. U.S.,175 U.S. 211. In 
the second of these cases, counsel for the defendants contended (pp. 518-519), and the 
court assumed (pp. 575-578), that whether a contract is in restraint of trade depends 
upon the effect which it will have upon trade and commerce. It is submitted, how- 
ever, that the true test is much more simple, namely, the effect that the contract has 
upon the person bound by it, #.¢., whether it deprives him of freedom in carrying on 
his trade, or any lawful trade, in such manner as he shall see fit. If it has this effect 
to an unreasonable extent, the common law raises a conclusive presumption that it will 
be injurious to trade, and if it does this to any extent, it is, as the court holds, prohib- 
ited by the statute in question. 

Assuming, however, that the statute had used the words “in restraint of competi- 
tion” instead of the words “in restraint of trade,” it would still be true that there 
must be “restraint,” and that there cannot be when there is no contract of any kind, 
and every person concerned is left perfectly free. 
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in which the Supreme Court has held that there was a restraint of 
trade, within section 1 of the Act in question, there was such a 
contract as has just been described. 4. Inthe Northern Securities 
Case, no contract of any kind was entered into by any one, and no 
restraint was imposed upon anyone. 5. (Ihe Circuit Court of Ap- 
peals has made the mistake of assuming that to destroy or lessen the 
motive for competition between two or more persons is to restrain 
trade, whereas it is only in so far as trade is free that the, presence 
or absence of a motive for competition has any operation.) 6. The 
court having said that all competition between the two railway 
companies would be as completely destroyed by what had been 
done as if the two railways had been completely consolidated, 
Mr. Thorndike answers that the complete consolidation of the two 
railways would be no violation of the Act in question; that the 
legal obstacles in the way of the consolidation of two or more 
railways are entirely local, the co-operation of the State or States 
through which such railways run being indispensable. 7. The 
law-giver and the court are at complete cross-purposes, the former 
saying nothing about competition, and the latter saying nothing 
about restraint of trade. 

(Mr. Thorndike says the ownership by the Northern Securities 
Company of a majority of the shares in each of the two railway 
companies does not constitute a monopoly in the carrying of pas- 
sengers or goods, as it does not vest in the Northern Securities 
Company, or in either of the two railway companies, or in any one| 
else, any exclusive right to carry passengers or goods, an exclusive. 
right to carry on some trade being of the essence of every monop- 
oly.) Accordingly, the only perfect monopolies are those created 
by grants from the State or, in England, from the Crown, as the 
State or the Crown alone can vest in one person the exclusive right 
to carry on any given trade by excluding all other persons. Such 
monopolies, created by the Crown, were formerly very common in 
England, and became an intolerable grievance; and accordingly 
they were prohibited by the Statute of Monopolies,! except in the 
cases of authors and inventors, as long ago as the time of Lord 
Coke. It may be observed, however, that all those trades which 
can be carried on only by the authority of the State (for example, 
constructing or operating railways) are monopolies, in a qualified 
sense, in those to whom the state has granted authority to carry 


1 21 Jac. Lc. 3. 
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them on, so long as the authority is granted in each case sepa- 
rately, and only after a judicial examination of the merits of the 
application; but they cease to be monopolies in any legal sense 
when the State throws them open to every one, merely prescribing 
the terms and conditions upon which they may be carried on. 

It is scarcely necessary to say, however, that monopolies created 
by the State itself are not those aimed at by section 2 of the Act 
in question. What then are the monopolies at which the Act © 
aims? (Mr. Thorndike says, as we understand him, they can only 
be such monopolies as are created by contract, as where one 
person excludes others from the right of competing with him in 
his trade by procuring them to bind themselves by contract not 
to carry on that kind of trade; and he thus makes the terms 
“monopoly” and “restraint of trade,” as used in the Act, synony- 
mous, and he thinks this use of the term “ monopoly” is justified 
by the fact that the reason generally given for holding contracts 
in restraint of trade to be invalid, is that such contracts tend to 
create monopolies) It must be confessed, however, that such a 
use of the term, “ monopoly,” is not common, and Mr. Thorndike 
can scarcely claim that the Act was intended to be limited to such 
cases, especially as such a view of the Act would render section 2 
useless. Still, if a law-giver prohibits a thing which is found to 
have no existence, he cannot expect, and presumably would not 
wish, to have his command enforced against something else which 
is not within the terms of the prohibition; and this seems to be 
the situation of section 2 of the Act. 

There is, indeed, a species of natural monopoly, as it may be 
termed, though Mr. Thorndike does not advert to it, as where 
a person owns mines, the product of which is of such a quality 
that the product of no other mines can successfully compete with 
it for many purposes (for example, anthracite coal), or the product 
of which is so situated in respect to location that the product of 
no other mines can compete with it except after paying heavy 
expenses for transportation. Such a monopoly, however, is a 
mere incident of the ownership of land, and cannot well be pro- 
hibited so long as private ownership of land is lawful. It is als 
true that “monopoly ” is one of the vituperative epithets revel 
hurled at things commonly called trusts, consolidations, or amalga- 
mations, but Mr. Thorndike has abundantly shown that none of 
these things have any more of the elements of monopoly than has 
a partnership which has been formed among several tradesmen for 
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the purpose of taking over the business of each, and that such | 
a partnership differs from the greatest of the so-called trusts only - 
in size. If, therefore, the latter is held to be a monopoly within 
section 2 of the Act, the former must be so held also; for that 
section declares that “every person who shall monopolize,” etc., 
“shall be deemed guilty of a misdemeanor,” etc.; and the Supreme 
Court has held? that section 1 extends to railways solely by virtue 
of the words “every contract, combination,” etc. Mr. Thorndike © 
has also shown that such a partnership as has just been described 
has no more of the elements of a monopoly than would a partner- 
ship formed with the same amount of capital and between the 
same number of persons, no one of whom had previously been 
engaged in trade, and each of whom had contributed the agreed 
amount of capital in cash, and that a complete consolidation of 
the two railways would have no more of the elements of monop- 
oly than would a single railway company which had built and 


operated both lines of railway. ne 
C. C. Langdell. 


1 U. S. v. Trans-Missouri Freight Association, supra. 
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Since the REvIEw is now publishing articles on what are perhaps exciting 
public questions, it seems wise to remind its readers of the continued cus- 
tom of the Review to have no policy in such matters. It accepts for 
publication any article on a question of law which is satisfactory in form and 
which its editor deems a material addition to the subject discussed, regard- 
less of the source from which the article may come, or the results which 
might follow from the adoption of its contentions. 


Tue Law Scuoot. — The Law School as usual opened with a number 
of changes in the curriculum, the continued absence of Professor Strobel, 
and the departure of Assistant Professor Westengard for Siam, having 
made considerable rearrangement necessary. Professor Beale will give 
the course in Property IJ., and.this course, with Conflict of Laws, he 
will complete in April, going to Chicago for the last quarter of the term. 
Professor Wambaugh has taken Property I., and will discontinue for this 
year his course on Quasi-Contracts. The work in the second year course 
on Jurisprudence and Procedure in Equity, shared last year by Professor 
Beale, will be this year entirely undertaken by Dean Ames, and the Dean’s 
place in third year Equity will be filled by Mr. Wallace B. Donham, LL.B., 
1901. The case book used will be Dean Ames’ second volume of Equity 
Cases, which is now in course of preparation. A new book is also to be 
used in first year Contracts, Professor Williston having now completed the 
first volume of his new cases on that subject, there being a second to follow. 
The course will be given to two sections of the class by Professor Williston 
and Assistant Professor Wyman. In addition to his courses on Evidence 
and Constitutional Law, Professor Gray assumes again his former course in 
third year Property, and Mr. Frederick Green, LL.B., 1893, whose father, 
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Mr. Nicholas St. John Green, lectured on Torts and Criminal Law in the 
Law School in the early seventies, will undertake the course in Admiralty. 
A new course, treating of The Administration of Law by Public Officers, is 
announced as an extra course, by Assistant Professor Wyman. 

The enrollment in the school on October fifteenth was considerably greater 
than at the same time last year. Complete statistics will, as usual, appear in 
the December number. 


IMPLIED PROMISE NOT TO PREVENT PERFORMANCE OF A CONTRACT. — 
Where under the terms of a contract performance on the one side is to be 
given in exchange for performance on the other, one contracting party is 
under no legal duty to perform where the other party has not performed or 
is not ready to perform, according to the terms of the agreement. This 
principle, formerly expressed in terms of implied conditions,’ is accepted 
law in every case where the part unperformed by the plaintiff goes to the 
essence of the contract.” 

When one party to a contract prevents the other from performing his 
part, the latter therefore has no remedy under the express contract. It is 
true that full performance of the plaintiffs promise may be waived by the 
defendant, but evidently an intention to waive performance is not shown by 
an act preventing the other party from furnishing a substantial part of the 
guid pro quo. The intention is rather to repudiate the contract. If a 
waiver is implied, the party at fault is forced to perform without receiving 
the guid pro quo, or to suffer damages if he refuses to perform which must 
be measured by the value of the promise which it was his legal duty to per- 
form. To secure justice, therefore, by holding the defendant liable for the 
loss the plaintiff has sustained, a promise not to prevent performance is 
implied, the damages for breach of which are the value of the contract to the 
plaintiff.2 Formerly, where prevention of performance was the cause of 
action, and the breach declared on was of the express promise, the plaintiff's 
case was dismissed. In more modern times the pleading is not required 
to be so accurate, and thus the distinction between breach of the express 
and of the implied promise is not always kept in mind.® 

In a recent Massachusetts case the failure of the court to mark the dis- 
tinction just referred to resulted in the dismissal of the plaintiffs action. A 
fraternal beneficiary association passed a by-law limiting the amount payable 
upon all existing policies of life insurance to $2000 and refused to accept 
premiums upon a larger basis. The plaintiff, who held a $5000 policy, sued 
the association for breach of contract. Sorter v. American Legion of Honor, 
183 Mass. 326. Here the time for performance on the part of the com- 
pany of its express promise, ¢. ¢. to pay the beneficiary $5000 at the death 
of the insured, has not arrived, and by Massachusetts law no action lies for 
repudiation of the express contract. But the defendant association has re- 
fused to accept, and the plaintiff therefore has not paid assessments at the 
rate called for by a $5000 policy. Accordingly on the express contract 


1 Cf. Kingston v. Preston, Lofft 194. 

2 Poussard v, Spiers, 1 Q. B. D. 410; Cadwell v. Blake, 6 Gray (Mass.) 402. 

8 United States v. Behan, 110 U. S. 338, 346; Weed v. Burt, 78 N. Y. 191; Paige 
v. Barrett, 151 Mass. 67. 

-* Shales v. Seignoret, 1 Ld. Raym. 440. 

5 Laird v. Pim, 7 M. & W. 474. 

6 Daniels v. Newton, 114 Mass. 530. 
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the plaintiff can never recover damages unless that refusal is held to be a 
waiver, — obviously contrary to intention and imposing on the defendant a 
liability greater than justice demands. ‘There should therefore be recovery 
for breach of the implied promise not to prevent performance. Such is 
the result reached in those cases where the beneficiary is allowed to recover 
as damages the value of the policy less the unpaid premiums," for the 
damages for breach of the express promise to pay the amount of the policy 
would be that sum and interest. This breach of the implied promise in the 
present case happens to be immediate, and therefore the action should be 
maintained. 

Unfortunately the court disregarded these considerations, and on the 
ground that Massachusetts does not adopt the doctrine of anticipatory 
breach gave judgment for the defendant. It seems to follow from this case 
that there is now in Massachusetts no recovery for breach of the implied 
promise not to prevent performance. It will be interesting to observe 
whether the court will adhere to this rule when the question is next pre- - 
sented to it. Ae 


INNKEEPER’S LiaBiLity To Guests. — An early English case,’ involving 
the question of an innkeeper’s liability for the loss of his guests’ goods, has, 
through different interpretations of its language, caused a striking diversity 
of decision. In England after some uncertainty it was laid down that an 
innkeeper is only prima facie liable. This might be rebutted by showing 
that the loss occurred without his own fault or that of his servants.? This 
is now law in a number of jurisdictions in the United States.* The view 
was, however, finally overruled in England.* It is now the English law 
that, unless the loss was caused by the act of God, the public enemy, or by 
the fault of the guest, an innkeeper is liable as an insurer. This view is 
adopted by a slight preponderance of authority in the United States.® 

An insurer’s liability should obviously not be imposed upon any one in 
charge of the property of- another without strong reason. The rule in the 
case of innkeepers was originally established on grounds of public policy. 
At that time the country was infested with robbers. Easy opportunities and 
the transient character of their guests offered strong temptation to inn- 
keepers to collude with criminals in depriving them of their property. 
This strict rule was therefore dictated by necessity. It is argued in 
some of the cases that the reason for the rule no longer exists. But, al- 
though our country is no longer infested with robbers, yet innkeepers may 
still collude with others for fraud and theft. This is especially probable in 
the cheaper hotels of the cities. Guests are comparatively helpless and 
must rely greatly upon the honesty of the innkeepers. The courts would, 
therefore, seem to be justified in applying the insurer’s liability rule in the 
case of the disappearance of a guest’s property. 

The reason of the rule does not apply, however, where the goods are 


7 Guetzkow v. Mich. Mut. Life Ins. Co., 105 Wis. 448; Natl. Mut. Ins. Co. a 
Home Benefit Society, 181 Pa. St. 443. 


1 Calye’s Case, 8 Co. 32. 

2 Dawson v. Chamney, ' Q. B. 164. 
8 Metcalf v. Hess, 14 Ill. 129. 

* Morgan v. Ravey, 6 H. & N. 265. 
§ Sibley v. Aldrich, 33 N. H. 553. 
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destroyed by some obvious operation of nature, as by fire. Aecordingly, 
Michigan *® and Vermont’ have adopted an intermediate rule. An in- 
surer’s liability is imposed in cases of disappearance of the guest’s property, 
but only a prima facie lability where the loss is caused by a natural 
casualty. A recent Minnesota case, involving the destruction of a guest’s 
property by fire, in effect adopts this rule, qualifying the language of a 
previous decision® in that state. Johnson v. Chadbourn Finance Co., 
94 N. W. Rep. 874. This rule seems to attain justice without sacrificing © 
the restraining influence of the insurer’s liability. In view of the diversity - 
of decisions, policy may well determine what rule should be adopted. The 
principal case in applying the intermediate rule carefully excludes cases of 
_ and thus obtains a very happy adaptation of justice to the needs 
of the case. 


- ForFEITURE IN Equity. — In cases of contracts for the sale of land 
where time is stipulated to be of the essence and where the vendee agrees 
in case of default to forfeit payments already made, courts of equity are 
not in accord as to what relief, if any, should be given a defaulting ven- 
dee. The rule in England is on payment of the balance due? to grant 
specific performance to the vendee. These stipulations as to time and 
forfeiture are held to be inserted merely as additional security for the pay- 
ment of money. If the vendor is given his principal, interest, and costs, he 
has, therefore, no right to complain. In certain American jurisdictions, for 
instance Wisconsin, the courts are more favorable to the vendor. He may 
either suffer specific performance or refund the payments already made.? 
In California, finally, and some few other states, equity affords the vendee 
no protection whatever? Here a vendor may bring ejectment against a 
vendee in possession without returning previous payments. Wiliams v. 
Long, 72 Pac. Rep. g11 (Cal.). The argument is, that, in the absence 
of fraud, accident, or mistake, justice does not require that a man be 
relieved from the effect of agreements he knowingly made and negligently 
failed to observe. 

It would seem that no one of these rules will in its application be uni- 
versally equitable. When a court is convinced that a decree of specific 
performance on payment of principal, interest, and costs will give the vendor 
all he really bargained for, the decree should issue. But if circumstances 
have so changed that the results contemplated by the parties cannot be 
brought about, it is equally obvious that the decree should be denied. Nor 
is it always fair to force the vendor to refund payments he has received. He 
may have suffered damages even in excess of these payments. Here it 
would seem that the vendee should be refunded only the excess of pay- 
ments, if any there be, over the real damage the vendor has suffered. The 
true solution would therefore seem to vary in each particular case and not 
to lie in any hard and fast rule. The vendee should. in every case be 
accorded the fullest measure of relief consistent with leaving the vendor 


6 Cutler v. Bonney, 30 Mich. 259. 

7 Merrit v. Claghorn, 23 Vt. 177. 

8 Lusk wv. Belote, 22 Minn. 468. 

1 Vernon v. Stephens, 2 P. W. 66. 

2 See Hall v. Delaplaine, 5 Wisc. 206. 

8 Glock v. Howard & Wilson Colony Co., 123 Cal. 1. 
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in as good a position as the one for which he really bargained. But 
where relief can be given only at the vendor’s expense, the vendee should 
suffer the result of his default. 


Tue Fiction or Corporate Entity. — The Northern Securities deci- 
sion,' in going behind the corporation to reach the incorporators, marks but 
a slight advance in the modern tendency to restrict the application of the 
theory of a “corporate entity.” The way had been cleared for it by deci- 
sions? declaring that an act of all the stockholders tending to control a 
corporation or affect the transaction of its business — such as the transfer 
of all their shares to a “trust” —is the act of the corporation. In saying 
that the act of a corporation is the act of its stockholders, then, the Circuit 
Court of Appeals was but declaring the converse of this proposition. 
But a distinct advance in the direction of narrowing the practical scope of 
the separate entity theory is made in a recent case. A membership corpo- 
ration sued a labor union which had declared a strike against it, for an in- 
junction against prospective acts of violence which threatened to injure the 
businesses of the individual members of the corporation. No injury to 
corporate property was threatened ; yet the court granted the injunction. 
Horseshoers’ Protect. Ass'n v. Quiniivan, 83 N. Y. App. Div. 459. The 
case is in advance of the New York and Ohio cases above cited, because 
in them the action of the stockholders complained of was held to be, in its 
essence, corporate action, while here the damage was about to be suffered 
by the members with respect to their individual interests, the corporate 
business remaining unaffected. It is important to notice, however, that 
the members were about to suffer merely because of their membership. 
Identical in principle are the cases in which at the suit of a corporation the 
Supreme Court of the United States enjoined the levy of an unlawful tax on 
the shares of its stockholders.* 

* A fiction of law shall never be contradicted,” said Lord Mansfield,* “so 
as to defeat the end for which it was invented ; but for every other purpose 
it may be contradicted.” The “legal” entity, distinct from its stockholders, 
which has been ascribed to a corporation, is by the very force of the term a 
fiction “of law.” And convenience —the convenience of the courts in 
distinguishing between the rights and liabilities, as individuals and as a 
body, of the natural persons who compose the corporation — seems, in 
brief, to have been the end for which it was introduced. At common law 
a failure to so distinguish would involve the courts in difficulties. For in- 
stance, in the principal case money damages recovered would be corporate 
assets, though the members might have suffered unequal injuries ; or, if not 
corporate assets, how should they be distributed? For a court of law, then, 
to discard the idea of a legal entity might well defeat the end for which it 
was invented. But in Equity, since the relief obtained is the enforcement 
of action by third parties or the restraint of such action, the redress enures 
at once to each stockholder, and is exactly proportionate to what would be 


1 United States v. Northern Securities Co., 120 Fed. Sa 721. 
2 People v. North River Sugar Refining Co., 121 582; People v. Standard 
Oil Co., 49 Oh. St. 137. 
on 8 Cummings v. Nat. Bk., 1o1 U. S. 153; contra, Waseca Cty. Bk. v. McKenna, 32 
inn 
+ ei v. Smith, 2 Burr. 962. 
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his present or prospective loss, if the action were not enforced or restrained. 
So in the cases in question there seems to be no need to distinguish between 
rights possessed by the members, considered abstractly as a body, and the 
rights possessed by them as concrete individuals. To ignore the fiction of 
separate entity, therefore, and regard the suit as one brought in the corpo- 
rate name by the members collectively, seems not to “defeat the end” — 
of convenience — “ for which the fiction was invented.” On the contrary, 
a strong reason of convenience for so regarding the suit exists in the conse- 
quent avoidance of a multiplicity of separate suits. This has always been 
one of the objects which Equity has sought to attain ; and to attain it by 
disregarding a legal fiction is in harmony with Equity’s habit of neglecting 
the form and considering the substance. 


LEGISLATIVE CONTROL OF MunicipaAL CoNntTRACTS. — State legislation 
declaring what, in the absence of express contract, shall constitute a day’s 
work is generally held constitutional.’ Several legislatures, however, have 
attempted to establish prohibitive limitations upon the length of the work- 
ing-day and the amount of wages. Such laws seem prima facie unconsti- 
tutional, since they impose a burden on a particular class, take property 
without due process of law, and restrict the right freely to contract. Only 
when the public exigency appears considerable are such acts held to be 
justifiable and constitutional, being then deemed an exercise of the police 
power of the state. Thus legislative regulation of the labor of women and 
children, and of employments where exhausting conditions of labor endanger 
the public, is generally upheld.2 As regards general conditions of labor, 
however, the courts have been quick to hold interference unconstitutional.® 
The New York legislature, for example, passed a statute prohibiting any 
person or corporation, contracting with the state or a municipal corporation, 
from requiring more than eight hours’ work for a day’s labor.* Indiana 
also enacted that unskilled labor employed on any public work of the state, 
counties, cities, and towns shall receive not less than twenty cents an hour.® 
Recent decisions in both states have held that these statutes lie outside the 
police power and are therefore unconstitutional. People v. Orange, etc., Co., 
67 N. E. Rep. 129 (N. Y.) ; Street v. Varney, etc., Co., 66 N. E. Rep. 895 

Ind.). 

' ane use of narrower terms in these statutes, it is conceived that these 
purposes might have been substantially attained, and upheld on grounds 
distinct from the police power. When the state regulates the labor con- 
tracts of state, county, and municipal governments, it exercises only the right 
of a contracting party to determine the terms of his bargain. Thus the 
legislature may obviously prescribe the terms of contracts made by its 
officers. As regards counties and municipalities, also, in concerns where 
these governments are mere agents of the state, the legislature may fix the 
terms of the contract. Highways, bridges, docks, wharves, and railway sub- 
ways are examples of such contracts.® Local concerns, however, such as 


1 Tiedeman, State and Federal Control of Persons and Property § 102. 

2 Com. v. Hamilton Mfg. Co., 120 Mass. 383; People v. Phyfe, 136 N. Y. 554. 
8 Jn re Eight Hour Law, 21 Col. 29. 

# Pen. Code § 384 h, subd. 1. 

Acts Igol, Cc. 122. 

§ People v. Detroit, 28 Mich. 228; People v. Flagg, 46 N. Y. 4or. 
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county and municipal buildings and the adornment of streets and parks, 
cannot thus be controlled by the state.’ The weakness, therefore, of the 
New York and the Indiana statutes is the breadth of language which in- 
cludes both sorts of municipal works, local as well as public. A second 
weakness is that they apply to contracts let before the statute was enacted. 
In these two particulars, the statutes prima facie restrict freedom of con- 
tract and impair contract rights; and the courts seem right in holding this 
interference unjustified by public exigency and therefore unconstitutional.* 
There appears to be no reason why such restrictive provisions should not be 
constitutional if only they are sufficiently limited by the legislature in the 
enacting statute. 


THE DoctriINE OF RESPONDEAT SUPERIOR. — It is a fundamental prin- 
ciple of agency that the master is responsible for injuries to third persons 
caused by the negligence of his servants in the course of their employment. 
Although this doctrine of respondeat superior is well settled, yet it is often 
difficult to determine when the relation of master and servant exists. It is 
undoubtedly good law that where the servant of one party is placed merely 
under the general supervision of another, the relation of master and servant 
is not established between them.’ Nor is the original employer absolved 
from liability. If, on the other hand, control as to details is delegated and 
exercised, the liability is transferred from the employer to the person exer- 
cising such control.® 

A recent New York case suggests that there may be a third class of cases 
between the two above. The trains of the Lehigh Company were operating 
over the tracks of the Erie Railroad Company under a contract which pro- 
vided that such trains should be subject to the exclusive control of the Erie 
Company. The plaintiff, while crossing an Erie track on the highway, was 
injured through the negligent management of a Lehigh train. The court 
held the Erie Company liable, basing its decision on the doctrine of re- 
spondeat superior. Decker v. Erie R. R. Co. 85 N. Y. App. Div. 13. 
The decisions in a few similar cases would seem to support this conclusion.* 
It should be observed that while the Lehigh trains were, by the contract, 
subject to the exclusive control of the Erie Company even as to details, 
nothing appears to show that the latter was actually exercising that control 
when the injury occurred. It is submitted that in order to fasten the lia- 
bility upon the Erie Company, it should not only have had the right to con- 
trol the employees of the Lehigh Company, but should also have been in 
the actual exercise of that right. In no true sense could the crew of the 
Lehigh train be said to be the servants of the Erie Company. They were 
employed by the Lehigh Company, were acting for its benefit and in ac- 
cordance with its orders. Only by the intervention of orders from the Erie 
Company, would they become the servants of the latter for the purposes of 
liability. If this argument be sound, it would follow that the decision is 
an unfortunate one. 


7 Dillon, Munic. Corp. § 71. 
8 See also Cleveland v. Clements Bros. Constr. Co., 65 N. E. Rep. 885 (Ohio). 


1 Langher v. Pointer, 5 B. & C. 547. 

2 Coggin v. Central R. R. Co., 62 Ga. 685. 

8 Brown v. Smith, 86 Ga. 274. 

* Atwood v. Chicago, R. I. & P. R. Co., 72 Fed. Rep. 447. 
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It is thought unfortunate also for another reason, — one which is an objec- 
tion to all cases in which the doctrine of respondeat superior is applied to a 
person in control of a servant employed by another. The employee’s only 
direct duty of obedience is by virtue of his contract with his employer, and 
it would seem, therefore, that he owes that duty to his employer alone. It 
is difficult, consequently, to understand how he can be in fact the servant of 
a third person to whom he owes no direct duty;° yet, if the relation of 
master and servant be not established, it is admittedly impossible to apply 
the doctrine of respondeat superior. ‘This difficulty seems, however, to 
have been overlooked in the decided cases. ' 


EQUITABLE ASSIGNMENT OF CHOSES IN ACTION. — Few legal expressions 
seem more loosely defined and inexactly employed than the phrase “ equi- 
table assignment ” in cases where parties are dealing with choses in action. 
This inaccurate use of the term is probably due to the fact that the word 
“equitable ” indicates the nature of a remedy rather than the form of an 
assignment. Whenever a court of equity protects an assignee the assign- 
ment is equitable. It has been easy, then, to lay stress on the remedy 
rather than the transaction which gave rise to it, and the nature of that 
transaction is often quite overlooked by the courts. From the decisions it 
is not always easy to see just what sort of transaction equity will enforce 
as an assignment. 

Some of the cases are plain. For example, where the consignor of 
goods directed the consignee to pay a portion of the proceeds of the sale 
to a creditor of the consignor, this creditor prevailed against the consignor’s 
trustee in bankruptcy, though the last named by telegram countermanded 
the direction before it was received by the consignee. Alexander v. Stein- 
hardt, Walker & Co., [1903] 2 K. B. 208. This was a clear case of equi- 
table assignment, if the court was justified in finding from the course of 
business that the creditor accepted in satisfaction of his debt a part of the 
consignor’s claim. In that case the intention of the parties to assign that 
claim was clear, and it is the intention of the parties that equity in all these 
cases rightly attempts to enforce. Since the assignment here was of a part 
of the claim only, the creditor acquired no rights at all at law, not even a 
power of attorney. His only remedy was in equity.’ 

Not all the cases, however, are so simple. Where a contractor main- 
tained a special fund for the payment of wages, and a bank other than 
the depositary advanced on checks drawn upon that fund money to be 
used in the payment of wages, the bank prevailed against the contractor’s 
trustee in bankruptcy, though the checks had not been presented for pay- 
ment. Fortier v. Delgado & Co., 122 Fed. Rep. 604 (C. C. A., Fifth 
Circ.). The court said the checks were an equitable assignment. But 
checks on a general fund are never treated as assignments.” Yet in both 
cases the character of the checks, as checks, is the same. They are mere 
revocable orders on which the payee acquires before acceptance no rights 
against the drawee either at law or equity. But in this case, as in every 
other, the real question was to find the intent of the parties, for it is this 
which equity enforces. And the intention to assign could be found here, 


5 See 12 Am. L. Rev. 69. 
1 Getchell v. Maney, 69 Me. 442. 2 Hall v. Flanders, 83 Me. 242. 
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for the drawing and accepting a check on a specified fund, known by the 
payee to be in existence, would indicate an assignment of part of the 
drawer’s claim.? Where one draws generally, on the other hand, the facts 
would hardly indicate such an assignment of claim; the payee relies, not 
on the existence of a fund, but on the credit of the drawer. In both cases 
the payee gets a revocable order. But in the first case the order is good 
evidence of an equitable assignment, and in the second case it is not such 
evidence. The court must find the intention of the parties to assign a 
claim from the circumstances of the transaction, as well where it is the 
drawing of a check as where it is the simple, unmistakable assignment of a 
debt. It is in the intention of the parties that the assignment lies. 

In all these cases, of course, the equitable remedy will be allowed only 
where the remedy at law fails. Thus where a check is drawn on a special 
fund, the drawer, if solvent, could stop payment without interference by a 
court of equity, for the payee would still have his remedy on the instru- 
ment. But when the drawer is bankrupt that remedy is inadequate, and 
equity will therefore protect the payee. 


Duty oF CARE BETWEEN CONFEDERATES IN ILLEGALITY. —If a plain- 
tiff must show an illegal transaction in proving his case, the courts gener- 
ally will not allow him to recover. ‘This broad principle, however, has 
several recognized limitations. It applies only to negligent injuries, for 
the plaintiff’s illegal act is no bar to his recovery for intentional harm." 
Negligent injuries, however, may be of two kinds. They may result from 
the negligence either of a stranger to the illegal transaction, or of a con- 
federate in illegality. In the former case, generally speaking, if the illegal 
act is a mere condition, not a cause of the injury, the plaintiff is not barred.? 
In the latter case, the weight of authority seems to hold that the courts 
will not enforce any duty of care between confederates in illegality, inde- 
pendently of any question of causation. This rule was strictly applied in 
a recent North Carolina case. An editor, travelling on a pass, was injured 
by the railroad’s negligence. A statute made it criminal to issue such a 
pass, and imposed a fine upon all companies which did so. The court 
held that the editor, being a party to an illegal transaction, could not re- 
cover. McNeill v. Durham & C. R. Co., 44S. E. Rep. 34. This result of 
the rule seems unjust for two reasons. First, even admitting the rule to 
be sound, the parties in the present case are not equally culpable, and the 
decision protects the chief offender. On this point some courts hold that 
where the illegality of the transaction is statutory, and the penalty imposed 
only on one party, the other is not im pari delicto, and is not barred.* 
That is the case here, and such a limitation seems more just than the 
general rule followed by the court. Second, the rule itself is open to 
objection. It seems unfair that a defendant should always escape liability 


8 See Ketchum ». St. Louis, ror U. S. 306. 

1 Welch v. Wesson, 6 Gray (Mass.) 505. 

2 Sutton v. Wauwatosa, 29 Wis. 21. 

8 Hegarty v. Shine, L. R. 4 Irish 288; Gilmore v. Fuller, 198 Ill. 130. But contra, 
Gross v. Miller, 93 Ia. 72. 

* Tracy v. Talmadge, 14 N. Y. 162, and cases cited. Atlas Bank v. Nahant Bank, 
44 Mass. 581, at p. ade 
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when he is a confederate in illegality, although when he is innocent he 
escapes only when the plaintiff’s illegality is a cause of the injury. The 
law-breaking defendant should not be treated more leniently than the law- 
abiding one, yet that is the effect of this rule. It would be more just to 
apply the test of causation in all cases, whether the defendant be a stranger 
or a confederate. 

The rule on which the case in question was decided may also be attacked 
on a broader ground. The basis of all these rules is supposed to be public 
policy. The courts say they will not grant redress to a man who must 
come before them as an admitted wrongdoer. It seems just that a wrong- 
doer whose wrongful act is a cause of the injury, should be barred. When, 
however, the law goes farther, and denies a plaintiff redress simply because 
he and the man who injured him were engaged at the time in a violation of 
law, it seems to be using the civil law for punitive purposes. Nor is there 
any sufficient reason for creating an exception to the general rule that all 
citizens shall have access to the courts. On the whole, therefore, the rule 
is deemed to have no real basis in public policy. ‘The attitude of the Iowa 
court,® which refuses to recognize any such rule, seems more commendable. 


RIGHT TO SuE AS A CONSTITUTIONAL PRIVILEGE. — The Supreme Court 
of the United States has several times said, by way of dictum, that Art. 4, 
§ 2 of the Constitution, providing that “a citizen of one state shall be 
entitled to the privileges and immunities of citizens in other states,” pro- 
tects the right of a citizen of one state to maintain actions of every kind 
in the courts of another. The Supreme Court has never actually decided 
the point ; but its dicta have been made the basis of two decisions? that a 
court may never refuse to retain jurisdiction on account of a plaintiff’s non- 
residence. On the other hand these dicfa are tacitly rejected by a recent 
New York case. ‘The plaintiff was injured in Connecticut by the defend- 
ant’s automobile. Both parties residing in Connecticut, the New York 
court refused to retain jurisdiction. Collard v. Beach, 81 N. Y. App. 
Div. 582. 

The question which has occasioned this conflict is also involved in a con- 
sideration of the constitutionality of the statutory provisions in New York 
and other code states restricting actions by non-residents against foreign 
corporations. The courts of New York® and South Carolina‘ have over- 
ruled objections to the constitutionality of such provisions on the short 
ground that they discriminate, not between citizens and aliens, but between 
residents and non-residents. This argument, if sound, would also support 
the principal case. Its soundness depends upon whether in the statutory 
provisions in question residence is used in the sense merely of continuous 
bodily presence. The word may rightly be interpreted in this popular, 
rather than in its legal, sense in statutes whose object is to provide a substi- 


5 Gross v. Miller, supra. 


1 See Ward v. Maryland, 12 Wall. (U. S.) 418, 430; Miller, J., in Slaughter-house 
Cases, ys Wall. (U. Ls 36, 76, quoting Washington, J., in Corfield v. Coryell, 4 Wash. 
(U. S., C. C.) 371, 380. 

2 Cofrode ov. Gartner, 79 Mich 332; Eingartner v. Ill. Steel Co, 94 Wis. 70. 

8 Robinson v. Oceanic Steam Nav. Co., 112 N. Y. 315. 
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tute for process, such as the requirement that non-residents give security 
for costs.5 But the New York rule,® supported by the great weight of 
authority,’ is that where residence is prescribed “as a qualification for the 
enjoyment of a privilege” it must be interpreted to mean domicile. And 
domicile is the only test of citizenship in one state of the Union rather 
than another. “A citizen of the United States residing in any state of 
the Union,” says Chief Justice Marshall,’ “is a citizen of that state,” and 
the Fourteenth Amendment bears him out. The distinction of the New 
York and South Carolina courts between “ resident” and “citizen” would, 
therefore, seem to be merely verbal, and insufficient to support their 
decisions. 

These decisions and the principal case may, however, be supported on 
a broader ground. In the case of McCready v. Virginia,® the constitu- 
tionality of a statute forbidding non-residents to take oysters from Virginia 
waters was in question. In sustaining the statute, the Supreme Court of 
the United States declared that, to come within the meaning of Art. 4, § 2, 
a privilege must be “in its nature fundamental, belonging of right to the 
citizens of all free governments” ; and that the right to fish in Virginia 
waters is not such a privilege, belonging, as it does, to a citizen of Virginia 
by virtue, not of general citizenship, but of citizenship confined to a par- 
ticular locality. ‘he same is true of many other “ privileges and immu- 
nities ” to which the constitution has never been thought to apply, such as 
the right to vote in a particular state, or to use its public schools. So of 
the right to sue non-residents in state courts. The privilege to seek redress 
in the courts is fundamental ; but the right to seek redress in one particular 
set of courts is an incident of local, not of general, citizenship, and seems, 
therefore, not to differ from the right in question in McCready v. Virginia. 
And if the question were presented to the Supreme Court, its decision, not 
its dicta, would probably prevail. 


RECENT CASES. ; 


ADVERSE PossEssIoN — GAINING OF TITLE BY THE GOVERNMENT. — The United 
States bought land at an administrator’s sale and continued in possession, openly 
using the land for a cemetery, during the period prescribed by the statute of limita- 
tions. The sale was later found to have been void, and an action to try title was 
brought against the defendant, who had derived his title from the United States. 
ffeld, that the defendant has a valid title, since the United States had acquired title 
by adverse possession. City of Ei Paso v. Ft. Dearborn Nat. Bank, 74 S. W. Rep. 21 
(Tex., Sup. Ct.). 

Adverse possession carries with it a right in the land, good against all the world 
except the true owner. Unless the true owner asserts his right within the period of 
the statute of limitations, he is debarred, and the occupant’s title becomes complete. 
Since no action lies against the sovereign, it has been laid down that the statute will 
not operate in favor of the government. San Francisco Sav. Union v. Irwin, 28 Fed. 
Rep. 708. Asa rule of law, however, this affords an unsatisfactory test, for in many 
cases the owner has a means of recovering his land. It is inapplicable where the 
government is by statute liable to suit. Baxter v. State, 10 Wis. 454. Often, as in 


5 See Haggart v. Morgan, 5 N. Y. 422. 
6 People v. Platt, 117 N. Y. 159. 

7 Jacob, Dom. § 75, and cases cited. 

8 Gassies v. Ballon, 6 Pet. (U. S.) 761. 
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the principal case, action may be maintained against the agents of the government. 
United States v. Lee, 106 U. S. 196. . The better view seems to be that the government 
may gain title wherever legal proceedings could have been instituted within the pre- 
scribed time either against the government or its agents. Stanley v. Schwalby, 147 
U. S. 508. The principal case, therefore, may be supported both on principle and on 
authority. 


AGENcy — Scope OF AGENT’s AUTHORITY —INCIDENTAL POWER. — An agent 
having written authority from’ his principals to execute policies in their name and on 
their behalf, in order to aid an insolvent company in which he was personally inter- 
ested, wrongfully issued a policy to the plaintiff guaranteeing the gear of certain 
sums due from the company to the plaintiff. e/d, that the plaintiff cannot recover 
upon the policy. Hambro v. Burnand, [1903] 2 K. B. 399. 

It is held in England that a principal is not liable for the misrepresentations of his 
agent made in the course of his principal’s business to further the agent’s own private 
ends. British Mutual Banking Co.v. Charnwood Forest R. Co. 18 Q. B.D. 714. As 
this was a decision of the Court of Appeal, it is not surprising that the divisional court 
in the principal case should have applied the same rule to contracts. It is submitted, 
however, that the decisions are, on principle, objectionable. They introduce into the 
law of agency a false test of liability, namely, benefit or harm to the principal. If an 
act is within an agent’s power, either express or incidental, it surely ought to make 
no difference, as between the principal and the third party, whether it was for the 
benefit of the principal or for the sole benefit of the agent. It is believed that the 
agent in the principal case acted within his incidental power and that the policy 
— 8g been held binding upon the principal. Cf North River Bank v. Aymar, 
3 Hill 262. 


BANKRUPTCY — INVOLUNTARY PROCEEDINGS BROUGHT BY ATTACHING CRED- 
1ToR. — Three creditors, who had an attachment of less than four months’ standing 
on a debtor’s gp eer petitioned that he be adjudged a bankrupt. e/d, that the 
petition is valid, though the attachment must be released before an adjudication. Xe 
Hornstein, 122 Fed. Rep. 266 (Dist. Ct., N. D., N. Y.). 

The Bankruptcy Act of 1898, § 59 b, provides that three or more persons who have 
provable claims against any person may file a petition to have him adjudged a bank- 
rupt. In various other sections of the act a distinction is made between proof and 
allowance of claims. Thus a creditor by § 57 a may prove for any just debt owed 
him, but by § 57 g his claim will not be allowed until he has surrendered any prefer- 
ence he may have. An attachment claim such as that of the creditors in the principal 
case is classed as a preference. Re Schenkein, 113 Fed. Rep. 421. Their claim then 
is not allowable. The court, however, carrying out the distinction, -_ it is provable, 
and by a strict interpretation of § 59 b, holds that the creditors may file their petition. 
Heretofore the words “ provable claim” have usually been given a different meaning 
when used in this connection. Before the Act of 1898 they were interpreted as 
denoting a claim that would be allowed. LZcker v. McAllister, 45 Md. . It seems 
probable that that is what they mean in this section, and such is the result reached by 
previous cases. Re Burlington Malting Co., 109 Fed. Rep. 777. 


BANKRUPTCY — PRIORITY OF CLAIMS — EXPENSES OF ASSIGNEE UNDER PRIOR 
ASSIGNMENT. — A general assignment for the benefit of creditors was made void by a 
bankruptcy petition filed within four months. Legal services had been rendered the 
assignee. He/d, that so far as such services have benefited the estate, reasonable 
claims for compensation should be allowed and are entitled to priority over claims of 
creditors. Randolph & Randolph v. Scruggs, 23 Sup. Ct. Rep. 710. 

The court in determining the validity of the claims here involved decides a much 
disputed question. The controlling principles are the same as those governing the 
assignee’s own right to compensation, for which see 15 Harv. L. REv. 578. There is 
also a conflict as to whether the claims here allowed should rank ahead of ordinary 
debts. It has been held that such obligations, though incurred by the assignee, are 
debts of the bankrupt, and are not entitled to priority under any provision of the act. 
in re Mays, 114 Fed. Rep. 600. This decision overlooks, however, the equitable 
basis on which these claims rest. The assignee himself would have a right of reim- 
bursement from the trust funds to the extent of the sums profitably expended in 
preserving them. Clark v. Sawyer, 151 Mass. 64. The claimants are allowed to 


enforce this right of the assignee. Central R. R. & B’k’g Co. v. Pettus, 113 U.S. 116. © 


The trustee in bankruptcy consequently received the funds subject to ‘an equitable 
lien in their favor, and the principal case rightly takes care of this equitable claim 
before dividing the fund among the creditors. 
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BANKRUPTCY — PROCEDURE — APPEAL TO SUPREME CouRT.—A decree of a 
district court in bankruptcy proceedings was taken to the Circuit Court of Appeals 
by a petition for revision. From the decision of that court an appeal to the Supreme 
Court is claimed, although no question is involved that would be appealable from the 
highest court of a state. /e/d, that the — of appeal does not exist. Hutchinson v. 
Otis, Wilcox & Co., 123 Fed. Rep. 14 (C. C. A., First —. 

The claim was that a right of appeal existed under the Evarts Act, which regulates 
appeals in general from the Circuit Court of Appeals. U.S. Comp. St. 1go1, p. 547. 

his contention finds support in one case where an appeal was allowed without ques- 
tion under similar circumstances. Pirie v. Chicayo Co., 182 U. S. 438. The principal 
case, however, which appears to be the first in which the question was expressly con- 
sidered since the present bankruptcy act, seems to interpret the statutes correctly. 
Sec. 25 of the Bankruptcy Act appears to contain an exclusive provision as to such 
appeals, and requires some question appealable from the supreme court of a state. 
Moreover the Evarts Act apparently refers only to suits, and bankruptcy proceed- 
ings are only parts of a single suit composed of all such proceedings. Wiswall v. 
Campbell, P . S. 347. Such appeals were refused under the previous act. Conro v. 
Crane, 94 U.S. 441. The general opinion has been in accord with the decision in the 
principal case that the present act makes no change. See note, 43 C. C. A. 9. 


CHECKS — DRAWING ON SPECIAL FUND — EQUITABLE ASSIGNMENT. — A con- 
tractor maintained a special fund for the payment of wages, and a bank, other than 
the depositary, advanced on checks drawn upon that fund money to be used in the 
payment of wages. Before the checks were paid the drawer became bankrupt. /e/d, 
that the bank prevails, as against the trustee in bankruptcy, for that portion of the 
fund covered by the checks. Fortier v. Delgado & Co,, 122 Fed. Rep. 604 (C.C. A,, 
Fifth Circ.). See Nores, p. 52. 


CHosEs IN ACTION — ASSIGNMENT. — A consignor of goods for sale directed the 
consignee by mail to pay a portion of the proceeds to a creditor of the consignor. 
Before the arrival of the letter the consignor became bankrupt and his trustee by 
telegram countermanded the direction. ée/d, that the creditor prevails against the 
trustee as to the proceeds of the sale in question. A/exander v. Steinhardt, Walker & 
Co., [1903] 2 K. B. 208. See Nores, p. 52. 


CONSTITUTIONAL LAW — EXEMPTION OF FEDERAL AGENCIES FROM STATE 
ConTROL. — A strip of land in the state of Minnesota was granted by Congress to the 
laintiff railroad for the construction of its line. By the same act the railroad was 
incorporated and made a post route and military road subject to government use. A 
portion of the strip was held by the defendants adversely for the period required by 
the Minnesota statute of limitations. ée/d, that the plaintiff can recover the land in 
ejectment. Northern Pacific R. Co. v. Townsend, 23 Sup. Ct. Rep. 671. 

It is recognized law that the instrumentalities created by the general government 
in the exercise of its constitutional powers may not be impaired nor their efficiency les- 
sened by state taxation. McCulloch v. Maryland, 4 Wheat. (U. S.) 316. Thus 
United States securities may not be taxed, Weston v. Charleston, 2 Pet. (U. S.) 449; 
nor patent rights, /z re Sheffield, 64 Fed. Rep. 8333 nor the franchise of a railroad 
chartered by the government, California v. Pac. R. R. Co., 127 U. S. 1. The power 
of the state to legislate in other directions is similarly limited. Thus a Soldiers’ 
Home maintained by the government is not subject to state food laws. J re Thomas, 
_ 82 Fed. Rep. 304. The principal case is a striking application of this principle. 
The court argues that to allow any portion of the right of way to be parted with by 
the railroad voluntarily or involuntarily would nullify the purpose of the Act of Con- 
gress, and therefore state laws, even so fundamental as those governing the acquisi- 
tion of real property, must yield. It should be noted that the case is no authority on 
the general question whether title by adverse user can be gained to land in the right 
of way of a railroad not operating under a federal charter. For a discussion of that 
question see 15 Harv. L. Rev. 146. 


CONSTITUTIONAL LAW — PRIVILEGES AND IMMUNITIES— RESTRICTIONS UPON 
Lasor Contracts.— The New York legislature passed a statute prohibiting any 
person or corporation contracting with the state or a municipal corporation from 
requiring more than eight hours for a day’s work. Aée/d, that the statute is invalid, 
since it is an unreasonable exercise of the police power and takes property without 
due process of law. People v. Orange, etc., Co.,175 N. Y. 84. 

The Indiana legislature enacted that unskilled labor employed on any public work 
of the state, counties, cities, and towns shall receive not less than twenty cents an hour. 
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Held, that the statute is unconstitutional, since it infringes upon the right of munici- 
palities to contract, and takes property without due process of law. Street v. Varney, 
etc., Co., 66 N. E. Rep. 895 (Ind., Sup. Ct.). See NorEs, p. 50. 


CONSTITUTIONAL LAW — PRIVILEGES AND IMMUNITIES— RIGHT TO SUE IN 
State Courts. — The plaintiff was injured in Connecticut by the defendant’s auto- 
mobile, and brought suit in New York. Both parties were residents of Connecticut. 
Held, that the court may refuse to take jurisdiction. Collard v. Beach, 81 N. Y. App. 
Div. 582. See NOTEs, p. 54. 


CONTRACTS — IMPLIED PROMISE NOT TO PREVENT PERFORMANCE — INSURANCE 
Conrract. — The plaintiff was insured for $5000 by the defendant corporation. ‘lhe 
defendant passed a by-law limiting the amount payable upon all existing policies to 
$2000 and refused to accept premiums upon a larger basis. e/d, that since the con- 
tract was to pay at the death of the plaintiff, there was no present breach. Porter v. 
American Legion of Honor, 183 Mass. 326. See NorEs, p. 46. 


CONTRIBUTORY NEGLIGENCE — LAST CHANCE RULE. — The plaintiff, while negli- 
gently crossing a street-car track, was struck by the defendant’s electric car. ‘Fhe 
evidence tended to show that the car was running at an illegal rate of speed, and 
that, had the speed been lawful, the motorman might have avoided the accident. 
Heid, that, assuming the evidence to be true, the plaintiff's contributory negligence is 
no defense. Moore v. St. Louis Transit Co.,75 S. W. Rep. 699 (Mo. App.). 

The doctrine that a plaintiff is barred by contributory negligence is extended even 
to cases where the defendant himself is acting illegally. It is generally limited, how- 
ever, by allowing recovery, if, after the plaintiff’s negligence, the defendant can 

revent the injury, but does not. The principal case extends this limitation to cases 
in which the defendant ought to be able to avoid the injury, and could do so, but for 
his own prior negligence. It is based largely on a previous case in the Supreme 
Court of Missouri, in which, on rehearing, four of the seven judges seem to favor such 
an extension. See Sudlivan v. Missouri Pac. Ry. Co.,117 Mo. 214. But it is appar- 
ently in conflict with a later decision of the same court. Watson v. Mound City Ry. 
Co., 133 Mo. 246. The case seems but an instance of a growing tendency to bar out 
consideration of the plaintiff’s negligence by an extension of the so-called “ last chance 
rule.” Cf. Roberts v. Spokane St. Ry. Co., 23 Wash. 325; Thompson v. Salt Lake 
Rapid Transit Co., 16 Utah 281. The tendency is in the right direction, for without 
it a premium is placed on violating the law, re a company is allowed to plead its own 
wrongdoing in its defense. 


CORPORATIONS — DIRECTOR’s LIABILITY TO DISCLOSE MATERIAL FACTS WHEN 
PURCHASING Stock. —A director of a corporation purchased stock without disclos- 
ing to the stockholder material facts, known to him as director, which were certain to 
raise the value of the stock if generally known. //e/d, that the sale will be set aside 
as fraudulent. Oliver v. Oliver, 45 S. E. Rep. 232 (Ga.). e/d, that the sale will not 
be set aside as fraudulent. O’Neile v. Ternes, 73 Pac. Rep. 692 (Wash.). 

Ordinarily, if the parties to a sale bear no fiduciary relation to one another, the 
fact that one fails to disclose material facts of which the other is ignorant does not 
affect the validity of the sale. Laidlaw v. Organ, 2 Wheat. (U. S.) 178. In the 
principal cases, however, the defendant is director in a corporation, and as such is a 
trustee for the corporation and owes it such duties as a trustee owes his cestui gue 
trust. Wardell v. R. R. Co., 103 U. S. 651. He is not, however, a trustee for the 
stockholders. Yet if we go behind the legal fiction of the corporate existence, as the 
courts do in proper cases, we at once see that the stockholder is the real party in 
interest, and it seems fair to say that the director, though not his trustee, is in a fidu- 
ciary relation to him. A fiduciary may not deal for his own benefit with the property 
concerned without a full disclosure of all the facts. Van Epps v. Van Epps, 9 Paige 
(N. Y.) 237. Accordingly it would seem that the court is right in the first principal 
case in holding that the director purchasing stock must disclose to the stockholder 
facts tending to increase its value. The second, however, represents the weight of 
authority. Board of Commissioners of Tippecanoe Co. v. Reynolds, 44 Ind. 509. 


CorRPORATIONS — LIABILITY OF, AS AFFECTED BY PRIVATE RIGHT OF Major- 
1ry STOCKHOLDER. — A corporation contracted to furnish articles of a particular 
description. The owner of a patent obtained an injunction forbidding the corporation 
to sell such articles on the ground that their sale would infringe his patent. Later 
the patentee obtained control of the corporation through a purchase of its stock. 
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Held, that the restraining injunction is unavailable to the corporation as a defense to 
an action for a breach of the contract. McZ/roy v. American Rubber Tire Co., 122 
Fed. 441 (Circ. Ct., Second Circ.). 

The court takes the position that the purchase of a controlling interest by the 
patentee deprived the corporation of the defense which the injunction would other- 
wise have afforded it. It is well settled that a purchase of all the stock of a corpora- 
tion does not render any less distinct the difference between the personalities of the 
stockholder and of the corporation. Parker v. Bethel Hotel Co., 96 Tenn. 252. Nor 
can there be any doubt that a stockholder pote, toe a corporation for infringement 
of his patent rights. See Pierce v. Partridge, 44 Mass. 44. If these two principles are 
conceded, it is difficult to justify the decision in the — case. The corporation 
is just as distinct in individuality from the owner of the patent as it was before he 
acquired its stock, and it is as impossible for it to perform its contract, without plac- 
ing itself in contempt, as it then was. Since the stockholder is under no duty to give 
the corporation the benefit of his patent, it seems unreasonable to inflict an indirect 
punishment upon him for failing todo so Furthermore the decision imposes hardship 
on the minority stockholders, who have had no connection with the transaction. 


CORPORATIONS — NATURE OF CORPORATIONS — THEORY OF SEPARATE ENTITY. 
— A membership corporation sued for an injunction against prospective acts of vio- © 
lence on the part of a labor union, which threatened to injure the businesses of the 
individual members of the corporation. No injury to corporate property was threat- 
ened. Ae/d, that the injunction will be granted. Horseshoers’ Protec. Assn v. Quinlivan, 
83 N. Y. App. Div. 459. See NOTES, p. 49. 


DEATH BY WRONGFUL ACT— DEFENSES TO STATUTORY LIABILITY — RECOVERY 
BY OTHER HEIRS.—A statute granted an action for wrongful death to the “heirs 
or personal representatives” of the deceased. Another statute provided that an 
unborn child should be “ deemed an existing person, so far as may be necessary for 
its interests in the event of its subsequent birth.” While the plaintiff, of whose 
existence the defendant was ignorant, was as yet unborn, the plaintiff’s mother recov- 
ered a judgment against the defendant, as heir of her husband, the plaintiff’s father. 
Held, that the plaintiff is barred by the previous action. Daubert v. Western Meat Co., 
73 Pac. Rep. 244 (Cal.). 

Although the present case expressly leaves the —_— open, it has elsewhere 
been held that even though a statute similar to the above is ordinarily construed as 
contemplating but one action, yet if the defendant, knowing of other parties in interest, 
allows an action under it to go to judgment without insisting that all such parties be 
joined, the statute will not be considered a bar to subsequent actions by such parties 
as were not guilty of laches. Galveston, etc., R. Co. v. Kutac, 72 Tex. 643. Grant- 
ing that position sound, the present case must rest upon the fact that the plaintiff’s 
existence was, entirely without his fault, unknown to the defendant at the time of the 
original suit. That fact, however, seems a somewhat unsatisfactory ground upon 
which to bar the plaintiff from recovering for a loss which the defendant’s negligence 
has plainly caused him to suffer. The supreme court of Texas, upon almost identical 
facts, held. that the plaintiff was not barred by the previous recovery; and such a rule 
would seem preferable to that of the principal case. Ve/son v. Galveston, etc., R. 
Co., 78 Tex. 621. 


Goop-WILL — RIGHTS OF PURCHASER TO UsE FIRM NAmME.—One member of 
a firm doing business under the name of J. & J. Slater died. In an action by his 
executrix for an accounting and distribution of the firm property the court decreed a 


-sale of the firm assets and good-will. The surviving partner desired the decree to 


forbid the continued use of the old firm name by any other possible purchasers than 
himself. He/d, that the sale should be without limitation in this regard. S/ater v. 
Slater, 175 N. Y. 143. 

Undoubtedly, the name of an old and established firm attracts customers of itself. 
Consequently the right of third parties purchasing the good-will to retain the old name 
would tend to enhance their bids at the sale of the business, and would thus directly 
benefit the estate of the deceased partner. Nor would the surviving partner seem to 
have any just cause for complaint. Proper notice of the change of ownership would 
relieve him from all — liability. Cox v. Pearce, 112 N. Y. 637. After a judicial 
sale of the good-will he could be enjoined by the purchasers from employing the 


name to his own advantage, even though the purchasers did not themselves continue 
to use it. Churton v. Douglas, John. 174; Hegeman Co. v. Hegeman, 8 Daly (N. Y.) I. 
To deny the purchasers the right to the name could, therefore, result only in its 
annihilation to the direct injury of the sellers, and to the benefit of no one. Conse- 
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quently the decision appears an entirely desirable one. It also accords with the 
weight of authority. Snyder M’fg Co. v. Snyder, 54 Oh. St. 86. The earlier New 
York decisions, however, were to the contrary. Mason v. Dawson, 37 N. Y. 


Supp. go. 
INFANTS— AVOIDING CONTRACT— RETURN OF CONSIDERATION. — An infant 


made a contract of purchase from another infant, and paid the consideration. After 


the seller had spent the money, the purchaser elected to avoid the agreement, and 
brought action for the money paid in contract and in tort for conversion. e/d, that 
infancy is a good defense to the action in contract, and that there is no tortious con- 
version. Drude v. Curtis, 67 N. E. Rep. 317 (Mass.). 

It is well settled that an infant can avoid his contracts, except for necessaries, even 
though they are executed upon the other side, without returning the consideration or 
its equivalent. Chandler v. Simmons, 97 Mass. 508. If, however, he still retains the 
consideration in his possession, he may, upon demand and refusal, be held liable for 
conversion. Fitts v. Hall,g N. H. 446. If, on the other hand, as in the principal case, 
the infant has spent the consideration, text-books and dicta agree that the other party 
is remediless. See TYLER ON INFANCY § 37; Fitts v. Hall, supra. The present case, 
however, is the only one met with where the facts have been so peculiar as to brin 
the point squarely before the court for decision ; and although the principles involve 
are elementary, it forms an interesting addition to that part of the law which deals 
with the protection of infants in their contractual relations. With regard to the count 
in conversion, the court takes the apparently sound position that as the plaintiff must 
have expected and in effect consented that the defendant should deal with the consid- 
— as his own, the latter committed no tort in disposing of it. Dil/ v. Bowen, 54 

nd. 204. 


INNKEEPERS — EXTENT OF LIABILITY —Loss oF GUEST’s PROPERTY. — The 
plaintiff’s property was destroyed by fire while he was a guest at the defendant's hotel. 
Held, that the innkeeper is prima facie liable, but may discharge himself by showing 
that the loss was due to the fault of neither himself nor his servants. Johnson v. Chad- 
bourn Finance Co., 94 N. W. Rep. 874 (Minn.). See NOTES, p. 47. 


Law AND Fact — PROVINCE OF CouRT AND JURY— DETERMINATION OF 
REASONABLENESS. — The city of Philadelphia imposed a license charge on the poles 
of a telegraph company engaged in interstate commerce. /Ye/d, that the reasonable- 
such a charge is for the jury. Adlantic, Co. v. Philadelphia, 23 Sup. Ct. 

ep. 817. 

A city has the right to impose such a license charge, if the amount corresponds to 
the reasonable expense for inspection and regulation. Western Union Tel. Co. v. 
New Hope, 187 U.S. 419. The principal case raisés the point as to how the reason- 
ableness shall be determined. Questions of reasonableness are commonly said to be 
questions of fact for the jury. In certain kinds of questions this is true, ¢. g., ques- 
tions of reasonable care or reasonable time. Gerdes v. Christopher & Simpson Co., 
124 Mo. 347. Where, however, the question is as to the reasonableness of some 
legislative act, and on this depends its legality, reasonableness has generally been held 
a question for the court. So the reasonableness of a municipal ordinance is commonly 
held to be for the court to decide. Austin v. Alurray, 16 Pick. (Mass.) 121. In the 
principal case, the court admits this as a general rule, but limits it to cases where the 
reasonableness of the character of an ordinance is in question, as distinguished from 
cases where the reasonableness of the amount of the charge fixed by an ordinance is 
concerned. The distinction taken by the court seems of doubtful doe Fong and is incon- 
sistent with the established rule that the reasonableness of rates fixed by the legisla- 
ture for public service companies is for the court. Steenerson v. Great Northern R. 


Co., 69 Minn. 353- 


LIBEL — PRIVILEGED COMMUNICATION. — The plaintiff sued the board of health of 
a village for the publication of a libel contained in the preamble to an ordinance of 
the board. The defense was privilege. //e/d, that the statement in the preamble, not 
being essential to the accomplishment of the object sought, is not a privileged commu- 
nication. Mauk v. Brundage, 67 N. E. Rep. 152 (Ohio). 

Statements made during judicial proceedings are absolutely privileged ~~ if perti- 
nent and material to the issue. See McLaughlin v. Cowley, 127 Mass. 316. The court 
in the principal case applies the same rule to statements in ordinances passed by a 
board of health, overlooking the fact that the making of such ordinances is from its 
nature a legislative, not a judicial proceeding. Considerations of public policy have 
made all acts of the members of a state legislature in the execution of their office abso- 
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lutely privileged. See Coffin v. Coffin, 4 Mass.1. It seems doubtful if the absolute 
privilege which public policy accords to legislators should be extended to the members 
of a board of health. But acts done in discharge of public official duty are at least 
conditionally privileged, and proof of actual malice is necessary to rebut the privilege. 
See Mayo v. Sample, 18 Ia. 306. No malice appears in the principal case, and therefore 
the publication seems to have been privileged. Thus both the decision of the court 
and the grounds by which it was reached seem questionable. r 


LIMITATION OF ACTIONS—SAVING CLAUSE IN STATUTE— REMOVAL OF DIs- 
ABILITY. — A saving clause in the statute of limitations allowed a feme covert to sue 
for the recovery of real property within three years after the removal of the disability. 
and a later statute removed all of her disabilities, except for an express reservation 
forbidding her to make an executory contract to sell land unless her husband joined. 
Held, that she does not lose the benefit of the saving clause. Higgins v. Stokes, 74 
S. W. Rep. 251 (Ky.). 

The weight of authority holds that where married woman’s acts remove all the 
disabilities of a feme covert, their effect is either to take her out of the saving clause in 
statutes of limitation of actions, or impliedly to repeal so much of them as excepts 
married women from their operation. Percy v. Cockrill, 53 Fed. Rep. 872; Garland - 
County v. Gaines, 47 Ark. 558. Curiously enough, however, it has generally been 
decided, on various grounds, that where statutes give her, among other rights, that to 
sue and be sued, but do not completely remove her disabilities, she will still be per- 
mitted to take advantage of the saving clause. Lindell Real Estate Co. v. Lindell, 142 
Mo. 61. The present case, however, is one of the first in which the relatively minor 

disability which remains is made the basis of the decision. So slight a foundation 

seems hardly sufficient to support a rule so unnecessarily partial to the interests of 

married women. It would seem more reasonable that when all of her disabilities with 

reference to which the saving clause was inserted are removed, a married woman 

agg be treated, for purposes of bringing suit, as if sole. Brown v. Cousens, 51 
301. 


MALICIOUS PROSECUTION — PRELIMINARY INJUNCTION AS EVIDENCE OF PROB- 
ABLE CAUSE. — He/d, that a preliminary injunction, granted upon affidavits and after 
argument, is not sufficient evidence of probable cause to defeat an action for malicious 
prosecution. Burt v. Smith, 84 N. Y. App. Div. 47. 

A judgment, properly obtained, is conclusive evidence of probable cause, even though 
subsequently reversed. Crescent Live Stock Co. v. Butcher's Union, 120 U. S. 141. 
the fact that one, after a full and honest statement of facts, acted dona fide on the advice 
of an attorney makes out probable cause. Stewart v. Sonneborn, 98 U.S. 187. A 
preliminary injunction is neither final nor decisive, being simply to prevent irreparable 
mischief pending subsequent investigation. See A/forney-Gen'l v. Paterson, 9 N. J. Eq. 
624. Evidently, then, the reasons making a judgment conclusive as to probable cause 
are lacking in the case of preliminary injunctions Nor does it seem that they should 
be given the weight of legal advice. Such an injunction is not necessarily dependent 
upon the merits of the cause, as is the opinion of counsel; and it is granted on affi- 
davits, which may be untrustworthy. See Yoknson v. Comm'rs of Wilson Co., 34 Kan. 
670. The attorney, on the other hand, must base his decision on a complete and honest 
statement of the facts if it is to be a defense. On principle, then, there seems to be no 
reason to question the soundness of the decision in the principal case. 


MASTER AND SERVANT— NATURE OF THE RELATION — DOCTRINE OF RESPON- 
DEAT SUPERIOR. — The plaintiff was injured through the negligent management of a 
Lehigh train, operating over the defendant’s tracks under a contract making such trains 
subject to the exclusive control of the defendant. /e/d, that the defendant is liable on 
the doctrine of respondeat superior. Decker v. Erie Railroad Co.,85 N. Y. App. Div. 13. 
See NOTES, p. 51. 


MUNICIPAL CORPORATIONS — ALIENATION OF PUBLIC PROPERTY. — Certain 
tax-payers brought a bill for an injunction against the City of Valparaiso to restrain 
it from selling a right to purchase the property of a water company, which right had 
been reserved to the city in the ordinance granting the company its franchise. The 
answer, which was demurred to, alleged that the city, being in need. of financial aid, 
had made a more favorable contract for water with a new company. Ae/d, that 
as the right of purchase has never been exercised for public purposes it has not 
become a public trust and may be sold. De Motte v. City of Valparaiso, 67 N. E. Rep. 
985 (Ind., Sup. Ct.). 


it 
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It is well settled that a municipal corporation may, under its general powers, alienate 
its property, except that dedicated to public purposes, as are public waterworks, 
and that held in trust for public use. Lake County Water and Light Co. v. Walsh, 
oN. E. Rep. 530 (Ind.) ; City of Fort Wayne v. Lake Shore, etc., R. Co. 132 Ind. 558. 

e question in the principal case is, therefore, whether this right to purchase water- 
works is so held for the benefit of the inhabitants that it assumes the character of a 
present public trust; or whether it is to be regarded as a city asset, potentially 
rather than actually of public benefit. The question is new; either view appears 
praarcsnsres possible ; and the protection of the public interests is the only question: 
consequently a decision on grounds of expediency seems fitting. As such, the decision 
of the court commends itself and is not without precedent. In New York, when a 
| ferry was about to be superseded by a bridge, the court on grounds of public 
policy called the real property used with the ferry private rather than public and 
allowed the city to sell. People of the State of New York v. City of Albany, 4 Hun~ 
(N. Y.) 675. See also United States v. Case Library, 98 Fed. 512. 


OFFER AND ACCEPTANCE— IMPLIED AUTHORIZATION OF ACCEPTANCE BY 
MAIL. — The defendant company, through its agent the plaintiff, submitted to a third 
party living in another town a proposition of sale. The offeree mailed a letter to the 
defendant company accepting the offer, but intercepted this letter by telegraph before 
delivery. The plaintiff sued to recover his commission. e/d, that the plaintiff is 
not entitled to a commission, since there is no contract. Scottish-American Mortg. 
Co., Lid., v. Davis, 74 S. W. Rep. 17 (Tex., Sup. Ct.). 

It is well settled that, when an offer has been made by mail, the placing of the 
acceptance in the postoffice marks the completion of the contract. Vassar v. Camp, 
11 N. Y. 441; Household Fire, etc., Ins. Co. v. Grant, 4 Ex. Div. 216. The reason for 
this rule, namely, that acceptance by mail is impliedly authorized from the sending of 
the offer by letter, would extend to cases in which authorization can be implied from 
any acts whatsoever of the parties. In England acceptance takes effect upon mailing, 
wherever the parties, although not impliedly authorizing the use of the mail by their 
acts, would nevertheless naturally contemplate the post as a possible means of 
acceptance. Henthorn v, Fraser, [1892] 2 Ch. 27. The principal case seems squarely 
opposed to the English doctrine. On principle, since the mail now affords the 
usual means of business communication, it should be treated as an authorized mode 
of acceptance wherever there is no provision to the contrary, either expressed or 
implied. Accordingly the doctrine of Henthorn v. Fraser seems preferable to that 
of the principal case. 


PaR DeELICTUM—ONE PARTY ONLY INDICTABLE.— An editor, travelling on a 
ass, was injured by the negligence of the railroad. A statute made it criminal to 
issue such a pass, and imposed a fine upon all companies which did so, but did not 
make indictable the user of the pass. e/d, that the editor cannot recover, since he 
was a party to an illegal contract. McNeill v. Durham & C. R. Co., 44 S. E. Rep. 34 
(N.C.). See NorTEs, p. 53. 


PaR DELICTUM— RECOVERY OF MONEY PAID UNDER ILLEGAL CONTRACT. — 
The plaintiff entered into an illegal insurance contract with the defendant, acting upon 
representations made by the defendant’s agent that such insurance was valid. The 
agent made the representation in good faith, being mistaken as to the law governing 
such policies. ée/d, that, as the plaintiff has a right to depend upon the defendant’s 
agent for a knowledge of insurance law, the parties are not iw pari delicto, and the 
plaintiff can recover premiums paid under the illegal contract. arse v. Pearl Life 
Assurance Co., [1903] 2 K. B. 92. 

The familiar rule that no recovery is allowed on quasi-contractual grounds between 
parties ix pari delicto is difficult to apply, because of the uncertainty as to the meaning 
of par delictum. It is settled that parties are not 7x pari delicto where the law violated by 
them was designed to protect the one against the other, or where there existed between 
them the relation of oppressor and oppressed. See Browning v. Morris, 2 Cowp. 790. 
The principal case goes further, and finds the parties not zm pari delicto where one puts 
faith in the other’s supposedly superior knowledge of the lawfulness of the act. But 
this is so likely to be the case in any illegal transaction that the proposed exception 
would practically destroy the rule. Even in jurisdictions where money paid under a 
mistake of law may be recovered the case could hardly be supported, for surely that 
rule cannot apply to money paid under a contract made in violation of the law. It 
would seem, therefore, that the court in the principal case might well have reached an 
opposite conclusion. 
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PREFERENCES — BANKRUPTCY ACT— PARTIAL PAYMENTS ON RUNNING AC- 
count. — Payments had been made ona running account. New sales followed, the 
net result of which was to increase the bankrupt’s estate. /Y/e/d, that such payments 
are not preferential transfers. /Jguith v. Alden, 23 Sup. Ct. Rep. 649. 

For a discussion of the principles involved see 15 Harv. L. REV. 669. 


PURCHASE FOR VALUE WITHOUT NOTICE — EXECUTION CREDITOR PurR- 
CHASING AT HIS OWN SALE.—A judgment creditor of a trustee caused the land 
held in trust for the plaintiff to be sold, and purchased it himself, at the execution 
ee oa that the land is subject to the trust. Beidler v. Beidler, 74 S. W. Rep. 
13 (Ark.). 

. Since the burden of showing notice is on the ces¢uz, and no notice was shown, the 
defendant must be taken to have acted innocently. /olony v. Rourke, 100 Mass. 190.. 
It is well settled that a third person purchasing innocently at a sheriff’s sale takes 
free of all equities. Zandell’s Appeal, 105 Pa. St. 152. The principal case in 
refusing to apply the same rule to the judgment creditor is in accordance with the 
weight of authority. Wright v. Douglass, 10 Barb. (N. Y.) 97; Williams v. McIlroy, 
34 Ark. 85. The courts proceed upon the ground that a judgment creditor buying 
without notice at his own sale is not a purchaser for value. This position seems 
questionable. The creditor may, it is true, pass over no money on his bid, but as a 
consequence of the transaction he does release his judgment claim. The result is in 
no way different from that which would have been reached had he paid cash to the 
sheriff and received it back in satisfaction of the judgment. Following this reason- 
ing, some courts have held that the judgment creditor purchasing in good faith at the 
execution sale acquires a clear title, a conclusion which seems preferable to that of 
the principal case. Pugh v. Highiley, 152 ind. 252; Gower v. Doheney, 33 la. 36. 


SEDUCTION — EFFECT OF SUBSEQUENT MARRIAGE. — The defendant was indicted 
under a statute punishing seduction under promise of marriage. Subsequently to the 
seduction the defendant had married and deserted the complainant. e/d, that the 
marriage is no bar to the prosecution. Jn re Lewis, 73 Pac. Rep. 77 (Kan.). 

It seems clear that the crime in the principal case was the seduction. As, in point 
of law, the state is the party injured by a crime, the woman could not condone the 
offense. Barker v. Commonwealth, 90 Va. 820. Nor can any past act be recalled; 
nor is it ordinarily a defense that the criminal has mitigated the effects of his crime 
after its commission. Hence, logically, the principal case appears sound. See State 
v. Bierce, 27 Conn. 319, 324. Yet the desirability of inducing marriage between the 
pons and thereby repairing in large measure the injury to the woman’s reputation, 

usually led the courts to an opposite decision as a matter of public policy. State 
v. Otis, 135 Ind. 267. Even as a matter of policy, however, it seems questionable 
whether the subsequent marriage should be treated as an absolute defense; for the 
end desired would seem to be more effectively reached by merely refraining from the 
prosecution in cases where the defendant was willing in good faith to fulfil his marital 
obligations, still reserving the power to prosecute where, as in the principal case, 
the defendant has gone through the form of marriage merely to escape responsibility. 


SELF-DEFENSE — Loss oF RIGHT THROUGH PROVOKING ASSAULT BY OPPROBRIOUS 
LANGUAGE. — The defendant, having by the use of abusive language provoked an 
attack by the prosecuting witness, sought to justify the use of violence in the ensuing 
affray, on the ground of self-defense. Hée/d, that the defendant cannot justify on that 
ground. Shaw v. State, 73S. W. Rep. 1046 (Tex.). 

The justification of self-defense is denied where the defendant, by actual or threat- 
ened violence, provokes an assault. ohnson v. State, 69 Ala. 253. ‘The same rule has 
been applied where the defendant, by use of language, provoked a fight in order to 
injure his adversary. See Stewart v. State, 1 Oh. St. 66. In such cases, taking away 
the right of self-defense seems justifiable. In either case the defendant has intention- 
ally caused a breach of the peace, and is not a person entitled to the favor of the law. 
Where, however, the defendant has not intended to provoke a fight, there seems no 
reason for withdrawing from him the ordinary right of self-defense and leaving him at 
the mercy of the attacking person. For this reason, the decision of the court in the 
principal case seems pethaps doubtful. . 


TORTS —INTERFERFNCE WITH BusInEss—ContTRACT RIGHTS.— The executive 
council of the defendant union, whom the members had asked for advice, ordered a 
holiday in order indirectly to raise the wages of members, but without ill will towards 
the plaintiffs. In consequence, the employees of the plaintiff company left work, in 
violation of their contracts. eld, that the union is liable for the resulting damage. 
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Vaughan Williams, J., dissented. Glamorgan Coal Company v. South Wales Miners’ 
Federation, 19 T. L. R. 701 (Eng., C. A.). : 

The doctrine that it is unlawful to induce another to break his contracts, unless 
justification is shown, appears fairly well established. Read v. Friendly Society of Stone 


Masons, 71 L. J. K. B. 994. What constitutes a justification is uncertain, but it seems 


clear that mere absence of ill will is insufficient if the defendant’s motive is subservi- 
ence of a selfish interest. Lumley v. Gye,2 E. & B. 216. In the principal case the 
union defended upon the ground that it gave disinterested advice acting under a moral 
duty. In the absence of other facts, this might constitute a justification. See the dis- 
senting opinion of Vaughan Williams, J. But the union not only advised the members 
to break their contracts, but ordered them to do so. Moral duty might have justified 
the advice, but it could not well justify an order which the members of the union would 
not dare to disobey. Nor does it seem possible for the union to say that it was dis- 
interested, since its underlying motive was to regulate production for its own advan- 
tage. The principal case forms an important, and, it would seem, a sound addition to 
the law upon the subject. . 


VENDOR AND PURCHASER — FORFEITURE. — In a contract for the sale of land time 
was stipulated to be of the essence, and the vendee in case of default agreed to forfeit 
payments already made. e/d, that the vendor may maintain ejectment against the 
vendee in default without returning former payments. Walliams v. Long,72 Pac. Rep. 
gti (Cal.). See NorEs, p. 48. 


WATERS AND WATERCOURSES — APPROPRIATION FOR IRRIGATION — DISRE- 
GARD OF STATE LINES. — The plaintiffs apprdpriated water from a stream rising in 
Montana and flowing into Wyoming, by constructing a ditch running from a head- 
gate in Wyoming across the state line into Montana, where land of two of the plain- 
tiffs was situated. Subsequently the defendants began taking water from the stream 
at points above the plaintiffs’ head-gate, to irrigate their land in Wyoming. e/d, 
that the defendants will be enjoined from diverting waters of the stream to the injury 
of the plaintiffs. Willey v. Decker, 73 Pac. Rep. 210 (Wyo.). 

The court recognizes a right to take water from a stream in one state for applica- 
tion to lands in another. No previous decision has been found upon this exact point. 
In a case involving similar facts the supreme court of Colorado left expressly unde- 
cided the question of rights of certain New Mexican irrigators in Colorado streams. 
Lamson v. Vailes, 27 Col. 201. A Utah decision, however, contains a dictum in 
accord with the principal case. See Conant v. Deep Creek, ete., — Co., 23 Utah 
627. The common-law rule of riparian rights has never been in force in Wyoming. 
Necessity and custom have created a law peculiar to the arid regions of the West, 
under which priority of appropriation for beneficial use is the sole test of right. Moyer 
v. Preston, 6 Wyo. 308. The decision in the principal case but recognizes this funda- 
mental principle of Western law, for both custom and the needs of the case led early 
settlers to disregard state lines in their irrigating schemes. It is to be hoped that 
sn states will follow the lead of Wyoming in this simple solution of a vexed 
problem, 
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BOOKS AND PERIODICALS. 


TRADERS’ AND LABORERS’ COMPETITION DISTINGUISHED. — In its sudden 
expansion to meet the complexities of modern conditions, the law of business 
competition has elaborated on old principles. Competition pursued with fraud, 
disparagement, or coercion has always been actionable. See 15 Harv. L. Rev. 

27,440. A recent writer has collected cases of competition arising out of acts 

one by combinations of individuals which would clearly not be actionable if 
done by single individuals; and he has drawn attention to the apparent ten- 
dency of the courts to make combination actionable in cases of laborers’ com- 
petition, and in cases of traders’ competition to hold combination lawful. Zhe 
Laborer and the Law, by N. W. Hoyles, 23 Can. L. T. 11 (Aug. 1903). One 
class of cases collected by the writer holds that laborers are guilty of tort who 
combine and by boycott induce persons not to enter into contracts with hostile 
employers or laborers. Zemperton v. Russell, [1893] 1 Q.B. 715; Quinn 
v. A. C. 495; Giblan v. National Amalgamated Laborers 
Union, 18 T. L. R. 500. Other cases cited by Mr. Hoyles hold that 
traders may combine and by means of lowered prices drive a rival from the 
business. These latter cases rely on the principle that competition by lowering 
prices is legitimate business practice, and that what is allowable to one is allow- 
able to several in combination. Mogul Steamship ng gy v. McGregor, 
23 Q. B. D. 598. This apparent divergence between the law of laborers’ 
competition and the law of traders’ competition has already been noticed by 
yas — 12 Law Quart. Rev. 5-7, 201. CLERKE & LIND., Torts, 
2nd ed., 23. : 

It may be better to study this question from another standpoint. Accepting 
the general doctrine that competition pursued with fraud, disparagement, or 
coercion is actionable, one may avoid deciding whether combination be added 
to this list. Instead, disregarding the element of combination, this explanation 
rests upon the proposition that any act, either by an individual or by a combi- 
nation, depriving an employer of a customer or laborer, or dissuading an 
employer ons employing a workman, is prima facie tortious. Morasse v. 
Brochu, 151 Mass. 567; Delz v. Winfree, 80 Tex. 400. This is upon the 
well-recognized theory of torts that intentional temporal damage is actionable 
unless justified. See 8 Harv. L. Rev. 1,9. It becomes necessary, then, to 
determine how far the law considers competition sufficient justification. Mogul 
Steamship Company v. McGregor shows a — facie tort justified by trade 
competition; while Zemperton v. Russell shows a prima facie tort unjustified 
by the self-aggrandizement of combined labor. For this distinction a sufficient 
reason is suggested in the cases. In the competition of prices among traders, 
the pressure is direct between the competing parties: customers and third per- 
sons suffer no pressure from the lowering of prices. The allurement of lowered 
prices is a means of competition emphatically favored by the law. Two 
Masters at Gloucester, Y. B. 11 Hen. IV, folio 47, placit. 21. The pressure 
exerted in laborers’ competition, however, bears first upon third persons and 
only indirectly upon the rival laborers. Customers who are dissuaded from 
dealing with hostile employers, and employers who are dissuaded from employ- 
ing the comers laborer — as in a boycott — bear the brunt of competition, 
instead of the competing laborers themselves. In the view of Mr. Justice 
Holmes, however, competition by either combined laborers or traders is suffi- 
cient justification, so long as it is free from fraud, disparagement, and coercion. 
Vegelahn v. Guntner, 167 Mass. 92, 104 (dissenting opinion). But the rule 
which distinguishes between direct and indirect competition both harmonizes 
the cases and also agrees with the current economic notions and the prevailing 
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sense of the business seamen. Reinecke Coal Mining Company v. Wood, 
112 Fed. Rep. 477; Quinn v. Leathem, [1901] A. C. 495, 539. ‘Traders’ and 
laborers’ competition are both prima facie tortious; but since self-advance- 
ment is essential in business, that competition which damages the least possible 
number — namely, the competitors’ immediate rivals — may well be held suffi- 
cient coe wa while competition affecting others than the competitors’ 
immediate rivals is insufficient. 


RIGHTS OF ELECTRIC INTERURBAN RAILWAYS TO USE PUBLIC HIGH- 
ways. — The law is settled that where an abutter upon a highway retains the fee 
of the soil over which the highway runs, the public possesses merely an ease- 
ment. In view of the rapid growth of interurban electric railways the extent of 
the right in the public to use the highways without compensation to the abut- 
ters becomes at once interesting and important. Very similar questions arose 
when gas and water pipes, telephone poles, and car tracks were first placed in 
the streets. All were departures from the previous uses of the public ease- 
ment. A recent and instructive article has suggested that one general rule 
should be applied to all these new uses, either in city streets or country roads. 
Extent of the Public Easement in Country Highways, by Henry M. Dowling, 
57 Central L. J. 225 (Sept. 18, 1903). The rule suggested is that any new 
use in order not to be an additional burden must be a local convenience fairly 
commensurate with the damage inflicted, and must not materially interfere 
with communication by travel. If this test is not satisfied compensation must 
be made to abutters. 

Some rule must be found to cover the rights of interurban railways. It is 
decided in most states that steam commercial roads are added burdens. Adams 
v. Chicago, etc., Co., 39 Minn. 286. Street passenger roads are not ordinaril 
held to be additional servitudes. West Jersey R. Co. v. Camden Co., 52 N v4 
Eq. 31. No test should be adopted that will shake these decisions on account 
of the vested interests dependent onthem. A test based on motive power alone 
would not be supported by logic or the decisions. Mewell v. Minneapolis, etc., 
Co., 35 Minn. 112; Rische v. Texas Transp. Co., 66 S. W. Rep. 324 (Tex.). 
Some courts have appealed in deciding questions of this character to what 
they call “the terms of the original grant.” This test, however, would appear to 
be in great part a fiction, since in most cases a telephone pole or gas pipe was 
just as far from the mind of the grantor as a steam commercial railroad. ‘The 
test proposed in the article is better in that it is free from legal presumption and 
accords with decided cases. 

Interurban railways occupy a place between commercial roads and street 
passenger lines. In which class they should fall, will often be difficult to deter- 
mine. The decision of a given case should depend on the nature of the ser- 
vice which the road under discussion renders. If it is essentially a street 
passenger road in business and equipment, catering to local traffic, even 
though the cars run for several miles into the country, it would not appear to 
be an added burden. Ehret v. Camden, etc., Co., 61 N. J. Eq. 171. The 
general me are originally made in favor of street railways apply. On the 
other hand, if the business done is truly interurban, the passengers carried 
being almost entirely those that formerly rode on steam cars, the arguments 
used against steam roads would be in point. The fact that a car stops at 
' several places within a city increases the local service rendered but does not 
alone determine the question, since steam railroads often do the same. The 
size and speed of interurban cars, and the freight handled make the true inter- 
urban railway exceedingly like the ordinary commercial road. The resem- 
blance is especially strong on those lines which run limited cars making but 
few stops. The street passenger business is a very small part of their traffic. 
Such a road has ey been held to impose an additional servitude on a 
country road. Pa. Co. v. Montgomery Co., 167 Pa. St. 62; Schaaf v. Cleve- 
laud, etc., Co.,66 Oh. St. 215. One case has reached the same result as to 
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city streets. Lange v. La Crosse, etc., Co.,95 N. W. Rep. 952 (Wis.). Wis- 
consin cases on this subject are, however, of doubtful value, since no case 
in that jurisdiction has decided that ordinary electric roads are not added 
burdens. On principle the same test should apply to both city streets and 
country roads. The test proposed by Mr. Dowling appears to be a satisfactory 
one. 


THE PROBATION SYSTEM. — It is said in a recent article that the probation 
system, existing in several states of this country, is now under official discussion 
in England. Zhe ‘Probation System” in the United States, Anon., 114 L. T. 407 
(Feb. 28, 1903). Under the Massachusetts system, which is described as typi- 
cal, a convicted criminal is not sentenced, when the chances of his reformation 
are good, as in a case of a first offense, but is released on condition that for a 
stated period he lead an orderly life within certain conditions imposed by the 
judge. If these conditions are not observed, the offender is rearrested and 
sentenced. 

It is interesting to consider the justification for this practice under the differ- 
ent theories of punishment. Probably the oldest idea is that punishment is 
founded on vengeance. Being supported entirely by emotion, it would seem 
impossible to ascertain by reason or experiment whether any particular system 
of punishment follows this theory. But the probation system, which omits the 
penalty entirely in certain cases, could —— rest upon any doctrine founded 
solely on the desire for revenge. The closely related theory of “retribution” 
reduced to its lowest terms is that the injury to a plus an equal injury to 
the individual leaves nobody injured. WHar. Cr. L., Chap. I. This doc- 
trine requires some degree of punishment, and would seem to afford no founda- 
tion for the system under discussion. A more modern and more satisfactory 
theory is that society punishes crime to prevent crime. HoLmes Com. L. 43; 
64 Am. St. Rep. 378, note. Whether society in seeking to prevent crime is 
acting from a desire to protect itself or from other reasons, is an ethical ques- 
tion of little practical importance to law-makers. In any case under this theory 
the object 4 the punishment is to reduce the chances of a repetition of the 
criminal act. This gives a practical test to apply in determining the proper 
penalty, and would seem to completely justify the probation system. 

It has been suggested by scientific writers that all crime is but the result of a 
diseased condition. ROSENBERG AND ARONSTAM’S SOCIOLOGIC STUDIES, 
Chap. I. The probation system seems to follow this, and seeks to apply a 
rational restraint upon the criminal. Just as the medical profession of to-day 
treat many diseases by merely prescribing a hygienic life, so the law-makers 
under this system, by compelling a period of law-abiding, seek to eradicate the 
criminal tendency. The system is furthermore in line with other modern 
changes in a punishments. Statutes are generally prevalent seeking to 
encourage good behavior in a convicted criminal b — a deduction from 
the sentence, and certain jurisdictions have adopted the indeterminate sentence 
law. ILL. Sts. (Starr & Curtis) § 646; IND. Acts, 1897, p. 219. 

The theory of probation, that crimes are sometimes best prevented by omit- 
ting the punishment, seems sound and, according to the article under discussion, 
the results attained in Massachusetts are pe pe satisfactory. Should England 
adopt it, she will be acting along the lines of modern development, looking to a 
more carefully graded and more rational system of punishment. _ 


THE DECISION IN THE MERGER CASE. By J. H. Thorndike. Boston: 
Little, Brown and Company. 1903. pp. 36. 8vo. 

This is a review of the decision of the circuit court in the case of the United 
States v. Northern Securities Co. The chief function of the pamphleteer, in 
the discussion of great problems like this of the extent of the law against mo- 
nopoly, is to make plain the issues upon which the final decision must depend. 
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These issues Mr. Thorndike states with great skill, with such astuteness indeed 
that those who support the decision of the court can no longer do so by general- 
ities. This is true as to the principal point in his thesis. Mr. Thorndike states 
that a combination may destroy competition and yet not restrain trade (p. 6). 
Even when that very proposition is taken as the basis for argument, is it the 
fact that the cases bear him out? It is submitted that of the variety of cases 
having more or less to do with the point at issue those dealing with the con- 
struction of the original trusts bear most closely upon the formation of this 
securities anmons - In both instances the separate corporations were left in 
existence; indeed they entered into no agreement between themselves, and 
therefore all that bound them together was the fact that there was a central 
body to which most of the shares had been made over by the shareholders. 
The defense of these first trusts was based upon the chief argument of Mr. 
Thorndike, that the different corporations remained in existence (p. 17). But 
the courts could not be made to believe that they could be independent. After 
all, that is what our law requires, that there shall be no suppression of compe- 
tition by any process whatsoever. It is no answer to oe a single com- 
pany might originally have constructed and owned both railroads (p. 33). 

B. W. 


CASES ON CRIMINAL Law. By Jerome C. Knowlton. Chicago: Callaghan 
& Co. 1902. pp. xi, 397. 8vo. 

This work consists of an outline of Criminal Law a hty-eight sub- 
topics, in illustration of each of which one case is given. The book seems to 
be intended rather to supplement a knowledge of the subject, gained primarily 
through the text-book system, by presenting illustrations of some of its leadin 
principles, than to enable the student to discover principles through a compari- 
son of different instances of their application. 

The value of a case-book depends entirely upon the choice and arrangement 
of the cases. With one exception the cases collected in this book are decisions 
of American courts, and the selection is in general good. The outline is in 
some particulars open to criticism. In the chapter on “Conditions of Crimi- 
nality,”’ the topics “ The person must have acted voluntarily ” and “ There must 
be criminal intent” are made co-ordinate, while it is clear that the former should 
be a subdivision of the latter, since coercion justifies a criminal act only as it 
negatives criminal intent. And the propriety of grouping ‘ Corporations ” with 
“ Principals ” and “* Accessories ” as one of the main divisions of the chapter on 
“ Parties to Crime,” may also be questioned. The difficulty in the production of 
such a book as this can hardly be great, still the author has in general done his 
work thoroughly and scientifically. 


A MANUAL OF MEDICAL JURISPRUDENCE, INSANITY, AND TOXICOLOGY. 
By Henry C. Chapman. Third edition. Philadelphia, New York, 
London: W. B. Saunders & Co. 1903. pp. 329. 8vo. 

This work is based on a series of lectures delivered by the author to the 
students of the Jefferson Medical College. It is, therefore, a treatise designed 
rather for the physician than for the practicing .attorney. The latter, it is 
thought, ne have little occasion to use it; for in the conduct of cases re- 
quiring a knowledge of medicine the attorney would desire a larger and fuller 
treatment of the particular branch involved, while the — information con- 
tained in this volume is of too general a character to be of great service. To 
the coroner, however, and more particularly to the coroner’s im sician, for 
whom it is especially designed, the work will serve as an admirable hand-book. 


It contains much practical advice concerning matters which such a physician 
should investigate preparatory to serving as an expert witness in any partic- 
ular case, and concerning the best ways and means of determining the facts 
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involved. The author is particularly qualified to give this advice because he 
has himself served as coroner of one of the largest cities in the country for 
many years. The fact that in the course of twelve years the book has 
vale its third edition is a testimonial that it has met with approval and a 
wide field of usefulness. 


ANALYTICAL TABLES OF THE LAW OF EVIDENCE. For use with Stephen’s 
Digest of the Law of Evidence. By George M. Dallas and Henry Wolf 
Biklé. T. & J. W. Johnson & Co. 1903. pp. ix, 89. 8vo. 

Systematic as Stephen’s Digest is, its system is not immediately apparent to 

the reader. This is so, chiefly because the rules are stated in a series of arti- 
cles not subdivided, and, for all that appears from the printed page, entirely 
unrelated to one another. To supply this deficiency in form seems to be the 
purpose of the present volume. Its method ‘is to split the undivided articles of 
Stephen’s Digest into short detached phrases or clauses, or to select the salient 
sentences of several articles and group them under one head. Qualifications 
and definitions are put into foot-notes. The reader, instead of having to use his 
intelligence to find out that he is reading, for instance, the fifth exception to the 
second rule of exclusion, is told so by means of a direct appeal to his eye, 
through differentiation in type and the use of connecting brackets. An ordi- 
nary page contains five kinds of print. Aside from this typographical merit, 
the book is merely a systematic summary of the law of evidence. 


COMPARATIVE SUMMARY AND INDEX OF LEGISLATION IN 1902. New York 
State Library Bulletin 79. Albany: University of the State of New York. 
March, 1903. pp. 415-693. 8vo. 

As a contribution to the material for comparative study of state government 
and laws the State Library of New York now issues three annual bulletins: 
ry 3 of Governors’ Messages, Summary and Index of Legislation, and Review 
of Legislation. These three kindred annuals compose a year-book of great 
value to the lawyer or layman interested in the study of comparative legislation. 

The present work, the thirteenth of its series, is a carefully arranged col- 
lection of new laws from all the states, including votes on constitutional 
amendments and decisions declaring statutes unconstitutional. The summary 
is confined strictly to new legislation, and amendments are given only when 
they add to or materially change old laws. Private, local, or temporary acts, 
unless of great general interest, are omitted. The production of this book is a 
continuation of the valuable services rendered by Mr. Melvin Dewey and his 
assistants in the field of comparative legislation. 


ADDRESSES AND PROCEEDINGS AT THE DINNER TO MR. JUSTICE JOHN 
MARSHALL HARLAN, given by the Bar of the Supreme Court of the United 
States, at Washington, December 9, 1902. Edited by the Executive Com- 
mittee. New York: Cameron & Bulkley. 1903. pp. 80. 4to. 


LEGAL MASTERPIECES, SPECIMENS OF ARGUMENTATION AND EXPOSITION 
BY EMINENT LAWYERS. Edited by Van Vechten Veeder. St. Paul: Keefe- 
Davidson Company. 1903. 2 vols. pp. xxiv, 1-618; 619-1324. 8vo. 


LITTLETON’S TENURES, in English. Edited by Eugene Wambaugh, Pro- 
fessor of Law in Harvard University. Washington, D. C.: John Byrne & Co. 


1903. pp. vii, 340. 8vo. 
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CYCLOPEDIA OF LAW AND PROCEDURE. Edited by William Mack and 
Howard P. Nash. Vol. VII. New York: The American Law Book Com- 
pany. London: Butterworth & Co. 1903. pp. 1139. 4to. 


THE INDEPENDENCE OF THE SOUTH AMERICAN REPUBLICS: A Study in 
Recognition and Foreign Policy. By Frederic L. Paxson. Philadelphia: 
Ferris & Leach. 1903. pp. 264. 8vo. 


TRANSACTIONS OF THE TENTH ANNUAL MEETING OF THE SOUTH 
CAROLINA Bar ASSOCIATION, held at Columbia, South Carolina, January 
15 “s 16, 1903. Columbia, S. C.: The R. L. Bryan Company. 1903. pp. 
173. 8vo. 


PROCEEDINGS OF THE TWENTIETH ANNUAL MEETING OF THE BAR 
ASSOCIATION OF THE STATE OF KAnsAs, held at Topeka, Kansas, January 
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